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ATABLE of the 
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By the Lord Chancellor. TER TIME. 
N Term-time, every Monday, Tue/day, Wedne/day, 
and Friday, are days for hearing Cauſes at Ves. 


Cauſes, 
minſter by the Lord Chancellor. 


Every Tueſday, Thurſday and Saturday in Term-time 


coil-davs, are Seal-days. | 2 
eo The firft and laſt days of the Term are days for 
| ſealing Writs and Motions only. 2 | 
Every Thur ſday in Term is a day for Motions, except 
in the ff or /aft week of the Term, and then it is a day 

es. : e 


Moti for Cau | 
otions. J All the days in Term, when the court ſits, are days 


for common Motions, which are moved after the Cau 
are heard, juſt before the riſing of the court. 


- 


VACATION. 


Motions in In the Vacation, the general Seal-days only, as ap- 
the Vacation. I pointed by the Lord Chancellor, are Days for Motions, 
No Motions are heard after the laſt general Seal. 
Rehearings. Every Saturday in Term is a Day for Rehearings. 
Exceptions, Wedneſdays and Fridays in the afternoon in Term, 
Pleas, and Lord Chancellor ſits in Lincoln's Inn Hall on Exceptions, 
emurrers. Pleas and Demurrers. 
The next day after the laß Seal, both before and after 
Petiti | the Term, is uſually appointed for Petitions. There 
iN are alſo other Days of Petitions uſually appointed by the 


Lord Chancellor, 
At the ROLLS. 


TERM- TIME. 
ö In Term - time, every Monday, Tue/day, 7 Hur ſday and 


Cauſes. Saturday, are Days for hearing Cauſes at the Rolls by the 
Maſter of the Rolls in the Afternoons. 
Pauper- 15 The ſecond Saturday in Term is always a day for 


Cauſes. earing Pauper- cauſes at the Rolls. 


AFTER TERM. 


Rolls ſits all the Mornings on Cauſes, and towards the 
third Seal, in the Afternoons. 

f There is alſo a Day of Petitions at the Rolls after the 
Term, which his Honour appoints. 

1 The next morning after the Term, Motions are allow - 
ed to be made at the Rolls. I 


Vacations, 
Petitions, 


Motions, 


Canis ts The firſt week after the Term, the Maſter of the 
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Of the ordinary court in Chancery proceeding | 


according to Law; and alſo of the extra- 
ordinary court proceeding according lo 


Equity. | 


COURT is the place where juſtice is. judicially 
adminiſtered ; and it is called curia, ſaith Valla, d 
curd ; for that care is to be taken therein for the 
deciding of controverſies : But it ſeemeth rather to be called 
curia, an aſſembly, or the place of aflembly, like as the 
king's court was firſt called curia, becauſe the court of 
juſtice was there firſt holden. | 8 

It is the opinion of ſeveral learned authors, that the Chan- 
cery had its name originally ſrom certain bars laid one over 
another croſs- wiſe, like a lattice, wherewith it was environ'd 
to keep off the preſs of people, and not to hinder the view of 
thoſe officers who ſat therein; ſuch grates or croſs bars 
being by the Latins called Cancelli. See Camd. Brit. cclv. 
Dudg. Orig. Jurid. 32. C. 1b. Cow. Interpret. Verb. Chan- 


cellor. 
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Pe the Coürt of Chancery. 

The court of Chancery is the king's prerogative royal ; 
and all other courts (except the Parliament) are inferior 
And in the Chancery are two powers or courts, the one 
(a), 3 = (e ordinary, the other (b) extraordinary; the former is a 
. 1 4 Ed. common law court, and the proceedings therein are accord- 
4.7. ing to the laws and ſtatutes of the realm, called the petty 
(5) Stan. bag ſide; the latter is a court of equity, and proceeds ac- 
Prær. e. 20 


fol. 65. b. cording to equity and good conſcience, Vide 2 Inf. 552. 


Pl. Com. fol. 4 Inſt. 79. Lambard's Archaion, 58, 78. Eleſ. Obſerv. 


42 Office Lord Chan. 44, 45. 
With reſpect to the ordinary or legal court, it has been 
a court of record time out of mind, and held coram domino 
rege in cancellaria, on the petty-bag ſide, 2 Inſt. 552, Sc. 
4 Inſt. 79. Lev. 142.— Anno q Ed. 4. All the judges 
of England did affirm, that the Chancery was the king's 
court, and had been time out of mind; ſo that it was im- 
poſſible to trace its original. | 
Ihe commencement of this court is much more ancient 
than the court of equity : And thoſe authors who hold 
that the court of Chancery came in with William the Con- 
queror are certainly miſtaken ; for both the Britiſb and 
Saxon kings had their chancellors and court of Chancery, 
out of which writs remedial iſſued as at this Day. 4 Inf. 
78. Camd. Brit. cclv. And one Walſton had a pardon 
inroll'd in the court of Chancery, Anao 872, Reg. Allfrido. 
| 4 In/t. 78. 79. As for its antiquity in this realm, it is of 
(e) Diſcourſe NO leſs, as our learned Seldon (c) conceives, that king 
of the Name Ethelbert's time, who was the firſt chriſtian king of the 
- 5" 4 Saxons. Dudg. Orig. Furid. 32. C. 16. | ; 
Chancellor, That the court of Chancery proceeding according to law, 
by him pre- hath had juriſdiction time out of mind, ſeems ſettled by the 
ee beſt authorities. 9 Ed. 4. . 53. b. 4 IH. 78. Hob. 63. 
con. 12 Co. 113, 114. | 8 
(a) 4 Inſt. This court hath (4) juriſdiction to hold plea of cire facias 
79, 80, 81, for repeal of letters patent, at the ſuit of a former patentee, 
Ps 875 88. hen they are granted to ſeveral perſons for one and the 
ſame thing: But when they ate againſt law, or granted up- 
on a falſe ſuggeſtion, the king may have a ſcire facias to 
repeal his own grant by letters patent. [See 18 Hen. 6. c. 
1. 3 Ed. G. c. 4. 13 Eliz. c. 6.) Here alſo it may hold 
Lamb. Ar- Plea of petitions, mon/trans de droit, (i. e.) for a ſubject to 


chaion. 58. be reſtored unto lands, Sc. which he ſhews to be his 


Eleſ. a9. right. [See 34 Ed. 3. cap. 14. 36 Ed. 3. cap. 13. 4 A 
| 54 
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Pe the Court of Chancerv. | 
54.] Travetſes of offices, i. e. to prove that an inquiſition 
taken of lands or goods is defective and wrong. There may 
alſo be a /cire facias upon recognizances in this court. See 
23 Hen. 8. c. 6.] Execution upon a ftatute-ſtaple, Sr. 
But the execution upon a ftatute-mierchant is returnable 
either into the K. B. or C. P. 4 Ia. 79. And this court 
may hold plea of all perſonal actions by or againſt any 
| officer or miniſter of this court, in reſpe& of their ſervice 
or attendance; and by acts of parliament, of ſeveral offences 
; and cauſes. 4 Iuſt. 80. £ | ee 

This court is eina ji/licize, out of which all original Tue chan. 
1 writs, all commiſſions of charitable uſes, bankrupts, few -cery in our 
ers, ideots, lunaticks, &c. that paſs under the great ſeal, of books 
k do iſſue, and for which it is always open. Vide 4: I. e 
8 80, 81. | boriginalium 
8 | | & remedialium z where all original writs were deviſed and fran ed. 


This (e) court cannot hold plea of (7) land, but it may (9 2 * 
it of treſpaſs or debt. 26 Hen. 6. 32. mY D And 


4 therefore where a ſuit was in the Chancery of Cheſter fot a woman's jointure, a prohibition 
Was granted, Sid. 189: Pl. „„ 


The proceſs is under the great ſeal, and is now in Eng- see 6 G. 
liſh, as are all other law proceedings, by 4 G. 2. c. 26. Butz. 6. 
the proceedings in this court are not inrolled in rolls, but 
remain in filactis, being filed up in the office of the petty- 
bag. 4 Inst. 80. | 3 

n proſecuting cauſes, if the parties deſcend to iſſue, this 

court cannot try it by a jury; but the Lord Chancellor de- | 
livers the record with his (g) proper hands into the King's (g) Ai ofi- 
Bench, to be tried there; becauſe for that purpoſe both bats ara 
courts are accounted but one, and after trial it is to be (5) g is held 
remanded into Chancery, and there judgment to be given : ſufficient. \ 
But if there be a demurrer in law, it ſhall be argued ang vide 3 

. k 1 7 nd Daw 
adjudged in Chancefy. 4 Int. 80. WE « Sound.” 6, 
The King and Stoughton, 2 Saund. 17. and the prince's caſe; 8 Co. & Mich. 1700. Be- 
tweeg the king and the watden of the Fleet. (+) But quere, Whether the conſtant prac= 
tice has not been to give judgment in the King's Benth, Vide All. 16, 17. Stil. 84, 94. 
Cro. Jac. 12, a Roll. Abr. 349. and 2 Sa und. 27. where it is reſolved, that if there be a 
demurrer for part, and iſſue for part, the hole record ſhall be tranſmitted into B. R. and 
the judgment given there; and 2 Saund. 23. S. P. and there faid, that the books cited 3 
Inſt. do. do not warrant the opinion. But if the iſſue is to be tried otherwiſe than by a 
| 2 as by the biſhop's certificate, &c, judgment ſhall be given in Chancery. W. Jon. 80. 

t. Zo 


| When there is a demutret upon part, and iſſue upon 
part, the record being in K. B. that court ought to give 
NC judgment z 
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4  Ocfthe Court ok Thancerv. 
judgment, becauſe there can be but one execution; and if 
the record come thither entirely, they cannot ſend it back 


again, Vide 2 Saund. 23, 24, &c. Mod. Rep. 29. Sid. 
4.38. Lev. 283, 284. though it was ſaid, that the Chan- 


cery might have given Een upon the demurrer before 
the record came into K. B. 2 Keb. Rep. 584, 587, 588, 
608. Lil. Abr. 499. | 8 
Hill. 1682. Rex ver. Cary. A writ of error was moved 
for into B. R. on a judgment in the petty-bag, but denied. 
(i) Dy. 315. The lord keeper was pleaſed to think (i) Dyer and (4) 
(4) 4 Iaſt. Coke's opinion ill founded, and thought the juriſdiction of 
80. the Chancery on the Latin ſide not ſubject to be controlled 
(1) That up- by X. B. and faid he would (/) injoin all ſuch writs of 


on a jueg- etror. Vern. 131, 
ment given | . 


in this court, a writ of error doth lie retyrnable into the King's Bench. Vide 13 Ed. z. 


2 5 Aſſ. 24. Dyer 313. Plow. 393. And by Lord Coke, the ſtile of the King's Bench 
is Coram Rege, but the ſtile of the Chancery is Coram Rege in Cancellaria, and additio 
probat minotitatem. 4 Inſt. 80. | 


5 1 4 | "To ; 

Having conſidered the ordinary court in Chancery, pro- | 
ceeding according to law: I ſhall in the next place ſpeak 
of the extraordinary court, proceeding according to equity. 
With reſpect to the riſe of this court of equity ; if we do 
but conſider that the adminiftration of juſtice, in this realm, 
is the prerogative of the king, who is the immediate mini- 
ſter of juſtice under Gop, and ſworn at his coronation to 
deliver to his ſubjects æquam & reftam fuſtitiam, we may | 
- eaſily perdeive a neceſſity of erecting this court, For inal- | 
much as poſitive written laws conſitt of general inſtitutions 
grounded upon that which happeneth for the moſt part, | 
the utmoſt extent of human wiſdom being incapable of | 
foreſeeing every particular thing which time and experience | 
doth beget, there was of neceſſity variety of particular caſes j 
frequently happening, wherein no proper remedy could be 
given by the ordinary courts proceeding according to ſuch | 
poſitive laws; and many times the rigour of the law proves 
injuſtice and oppreſſion: And as the judges in our courts 
of law, are bound by their oaths to obſerve the ſtrict rules 
of law, tho” ſenſible of a, manifeſt injuſtice, therefore to 
ſupply the want, and relax the rigour of the poſitive laws, 
recourſe was had to the king, in order to obtain relief in 
ſuch cafes, and in ſuch manner, as ſhould appear to be juſt 
and equitable. Vide Bract. 108. C. 10, Black. Com. 92. | 
Note; It appears by the laws of king Edgar, that there | 

h Was þ 


Ok the Court ok Chancerp. 
vas a power by law veſted in the king to moderate the 
= /ummumn jus according do equity and good conſcience. 
| This court, ſaith my Lord Eleſmere, may be called the 
=X king's high court of conſcience, made eſpecially to redreſs 
== (m7) private cauſes, ſuch as by extremity of law cannot Limb, 
bave agreeable end to equity, by reafon of circumſtances,9 8, 8. 
hindering; wherein it is to be noted, that conſcience is ſo 
regarded in this court, that the laws are not negleCted, but 
they muſt both meet and join in a third, that is in a mode- 
ration of extremity. Here the rigour of the law is tem- 
per'd with the ſweetneſs of equity, which is nothing but 
mercy qualifying the rigour of juſtice : Nam ipſæ etiam leges 
cupiunt ut jure regantur, i. e. ut levi & facili ac benigna in- 
terpretatione temperentur. | ARE: — 
For the original of this ſpecial court, it is to be conſi- 
dered, that in the time of the Saxons and of the Danes, the 
king by himſelf did hold a high court of juſtice, wherein he 
ſat in perſon, and did judge not only according to meer 
right and law, but alſo after equity and conſcience; and 
this is confirmed by the law of the (2) Saxon king Edgar, (u) Saron 
viz. Let no man ſeck to the king in matter of variance, un-*** fol. 79. 
leſs he cannot find right at home; but if the right be too 
heavy for him, then let him ſeek to the king to have it 
lightened, And the like to this law is alſo among the laws 
of Canutus the Dane, fol. 108. Eleſ. 22. "ER 
Originally the method of application for relief was by 
bills, or petitions to the king, ſometimes in parliament, and 
ſometimes out of parliament, commonly directed to the 
king and his council. | 
In the time of king Edward I. Matters of grace were Lamb. Ar- 
only determinable by the king, or by ſuch as he appointed, chaion. 62, 
and not in any fix'd or eſtabliſhed court of equity; ſo that ing. 3 
thoſe who ſought relief in equity were ſuitors to the king 1 Ley. 242. 
himſelf, who being affiſted with his chancellor and council 
did mitigate the ſeverity of thelaw in his own perſon, when | 
it pleaſed him to be preſent, and (o) did in his abſence refer () Lamb. 
petitions ſometimes to the chancellor alone, and ſometimes Archaion. 
to the chancellor and ſome other of his council. e 
At what certain time the court of Chancery firſt exer- 22, 26. 
ciſed an extraordinary power of acting according to equity, 
ſeems from the great diſtance and obſcurity of the matter 
extremely doubtful. But it is agreed that its commence- 
ment is not ſo ancient as the ordinary court before ſpoken 
of. And I think none of the ancient lawyers, who ſpeak of 
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Pt the Court of Chancery. 
this Chancery, ever mentioned it as a court of equity or 
- conſcience 2 always as a court cf ordinary juriſdiction 
| 1 cauſes according to the rules of the common 
law. F \ 
My Lord Coke ſays, that the firſt decree in Chancery 
Rot; Parl. that he finds made by the chancellor, was in 17 K. 2. 
* 2, n. my a Windſor againſt Richard le Scrope, 2 Inft. 553. 
1 17i/t. . ; 
5 And Lombard, in his Archaion. 75, ſays, That he doth 
not remember that in our reports of common law, there is 
| any mention of cauſes before the chancellor for help in 
7) vide 2 equity, but only from the time of (p) king Henry IV. in 
Tut. 552. whoſe days, by reaſon of inteſtine troubles, feoffments to 
Pag. 37. uſes did either firſt begin, or elſe grow common and fami- 
liar; for remedy in which caſes of uſes chiefly the court 
of Chancery was then fled unto as the common altar of 
help and refuge. But we find no cauſes in this court re- 
ported in our books before the reign of Hen. 6. [A In}. 82.] 
Such cauſes, ſaith Dugg. as ſince that time were heard in 
SI this court, having formerly been determined in the Lords 
houſe of parliament, as may ſeem from the number of 
petitions in parliament, of that nature, which are yet 
| 28 extant. Dugd. 37. And my Lord (9) Eleſmere writes, 
gc of Logthat there is no record of proceedings, by way of petition, 
Cdancellor Or (7) Engliſb bill, before that time, to be found in the 
57, 58. office of records: But records, reports, and caſes, are plen- 
("7 £579 tiful enough in its ordinary juriſdiction long before. 
there are alſoſqme bills, in French, as appears by records of that year. Eleſ. 45, 


The moſt probable opinion, as I humbly conceive, 
ſeems to be, that the equity ſide of the court of Chancery 
began in the reign of Ed. F [Vide 20 Ed. 3. 36 Ed. 3. 
ow Arcbaion. 73, 74. Lev. 241, 242. Lil. Abr. 496. 

:leſ. 28. | | 
| . in his Archaten. 62. ſays, That when the 
courts of Chancery and King's Bench ceaſed to be ambu- 
latory, and became ſettled courts in a certain place (which 
was 4 Ed. 3.) that then the king committed to his chan- 
cellor, together with the charge of the great ſea], his _ 
legal, abſolute, and extraordinary pre-eminence of juriſ- 
diction, &c. But the writ or proclamation, 22 Ed. 3. 
directed to the ſheriffs of London, by them to be made pub- 
lick, ſeems to have given it an eſtabliſhment ; by which 
the king commanded that ail buſineſs, relating as well to 
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Of the Court of Chancery —* 
the common law of the kingdom, as to ſuch by ſpecial * 
grace cognizable by him, ſhould be proſecuted before the 
chancellor, &c. And this delegation afterwards received + 
the ſanction of an act of parliament, 36 Ed. 3. which act, 
as fome think, firſt gave it authority, Vide Lev. 242. That 
this court did from this time my he a juriſdiction in mat- 
ters of equity, ſeems evident from the parliament rolls 
in the reign of Ed. 3. Vide Rell. Abr. 372, And the 
complaints made in parliament of the exerciſe of this 
power, to the ſubverſion of the common law, vide Rot. 
Parl. Anno 2 R. 2. 7 R. 2. And this occaſioned 
the ſtatute 17 R, 2. cap. 6. which reciting that people were 
compelled to come before the king's council, or in the 
Chancery, by writs grounded upon untrue ſuggeſtions, 
enacts, that the Chancellor for the time being, preſently 
after ſuch ſuggeſtions are duly found, and proved untrue, 
ſhall have power to ordain and award damages according to 
his diſcretion, &c. which, inſtead of diminiſhing, increaſed 
the juriſdiction of this court. 
A commiſſion, or letters patent, without an act of par- 
liament, cannot raiſe a court of equity; but a court of 
equity may be held by preſcription. 4 IA. 87, 121, 213, 
242, 248. 12 Rep. 113. 2 Roll. Abr. 164. Hob. 63. 
This court proceeds ſecundum æquum & bonum, and 
moderates the rigour of other courts, which are bound to 
obſerve the ſtrict letter of the law; and it rather regards 
the intention than the words of the law, and is of moſt 
excellent uſe and benefit to the nation, in exerting power, 
and granting relief, in caſes wherein the ſubject is without 
remedy in the courts of common law: But generally, 
where matters are determinable by the common law, there 
ought not to be relief in Chancery. 15 H. 6. * cap. 4. See Obſer, 
39 H. 6. 4 Inst. 83. 3 Chan. Rep. 70. fed vide Treatiſe dag 
of Equity, fol. 4. And equity cannot regulate or controul Edit. 1766. 
the maxims of the common law, altho' there may be ſome fol. 324, 
inconveniencies in them, for that would be to exerciſe a 
legiſlative authority, and make a new law. ASS. Ca. in 
Cha. Lord Bath againſt Sherwin, Trin. 8 Anne. Vide 10 
cd. 1. Gilb. Eg. Rep. 2. It is obſervable, that in many 
caſes this court will give relief againſt, beſides and beyond 
the rules of common law, fo as the example introduce no 
general miſchief, [ Vide Danv. Abr. 745 to 766.] In 
ſhort, every matter that proves inconſiſtent with the intention 
ef the legiſlator, or is contrary to natural juſtice, may be re- 
| | B 4 lieved 
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_ Of the Court of Chancery. 
lieved here. Anciently, indeed, forfeitures of penalties and 
conditions were not here relieved, neither was an accident 
preventing the performance of a condition, and incurring a 

| © forfeiture. But now it is every day's practice to relieve 
/ in ſuch caſes, without ſuch limitation, where the damage 
| is under the penalty, and the advantage accruing to the per- 
ſon taking benefit of the condition. And this is founded 
upon an unerring rule of juſtice; for there is no injury to 
the perſon unto whom the condition or penalty is forfeited, 
becaule he is in no worſe caſe, than if the condition had. 
been performed. ASS. Ca. in Cha. Lord Bath againſt 

Sherwin, Trin. 8 Anne, 80 | 
| The juriſdiction and power of this court of equity is of 
- ns. vaſt extent, tho* no court of (s) record, and (t) it is di- 
; e vided into chree heads; fraud, conſcience and accident. In 
1 Roß. Abr. this court the Lord Chancellor himſelf may ſue: * But he 
3273.4 cannot make a decree in his own cauſe. Here relief is of- 

00 N ten given for or againſt an infant, notwithſtanding his 

L. Bath a- minority; for or againſt a married woman, notwithſtand- 

gainſt Sher- ing her covertute. In ſome caſes ſhe may ſue her huſband, 

8 as for alimony or maintenance, when they are parted, &c, 

* Iaſt. And ſhe may be compelled to anſwer without her huſband. 
213.r Here executors may ſue one another, or one executor alone 
"1 mg Abr. without the reſt may be ſued ; but he ſhall be charged for 
no more than he has received, | 
T his court acts chiefly in matters of fraud, accidents and 
truſts, | x | 

6) Weſt's (u) All frauds and deceits, for which there is no reme- 

+ era dy at common law ; all accidents, as to relieve obligors, 

| ket, 18, 2g, mortgagors, Oc. againſt penalties and forfeitures upon 

4 Loſt. 84; ſtatutes, bonds, mortgages, Sc. where the intention was 

ii Danv. Abr, to pay the debt or duty, but ſome extraordinary matter 
1 4 4 ng happened to diſable the debtor; and all breaches of truſt 
| 753, 7 4, and confidence, not executed, by the 27 Hen. 8. c. 10. 
Sc. 769, Concerning uſes, are properly cognizable here; for truſts 
Ke, Vide are ſo intirely under the juriſdiction of courts of equity, 
Sub. Eq, that the courts of law can take no notice of them. Vide 
Rep, 2. 10 Mod. 103. Alſo this court will afford relief, when un- 
reaſonable engagements have been made, or engagements 

 zvithaut conſuleration; where a charge lies upon one man 
alone at common Jaw, to make others contribute to the 
charge; it will comp=l men to perform their agreements z 

reduce the general cuſtoms of a manor to a certainty; 

xelieve a copy holder againſt the ill uſage of the lord; al- 
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Ot the Court of Chantery. 
certain fines, of copyholders ; decree for a liberty of com- 
mon, fiſhing, &c. and upon every interruption order an 


attachment; decree for incloſures to be made of lands and 


grounds that are common, or for incloſing lands in a pariſh, 
forcing the parſon to conſent upon an equivalent where 
others agree; decree for recovery of money or land given to 
charitable uſes, and miſemployed ; diſtinguiſh a man's land 
confounded with others ; decree that one ſhall have the 


tuition of a child; force unreaſonable creditors to com- 


pound with an unfortunate debtor, not by ill huſbandry 
make executors and others give ſecurity, and intereſt for 
money that is to lie long in their hands; order the perfor- 


mance of a will, eſpecially if it concerns land; confirm a title 


to land, &c. tho? one hath loſt his writings by which he ſhould 


make out his title; make conveyances, defective through 


fraud or miſtake, good and perfect; enforce the inrolment 
of a deed, if there is need for it ; force men to come to an 
account with each other; avoid the bar of an action by 
reaſon of the ſtatute of limitations ; decree for things in 


action upon aſſignment to an aſſignee upon conſideration, &c. (*) Crompt. | 


(*) In ſuch like caſes, the court may, without any regard Rei. Ab. 


372. 


to form or miſpleading, proceed to a decree, according to 
equity and good conſcience. 

Note; It has been held, that a court of equity could not 
decree againſt a maxim of law, Rol. Abr. 376. and there- 


fore it has been adjudged that one executor could not com- 


pel the other to account. Rol. Rep. 263. And that one 
jointenant could not ſue his companion. Rol. Abr. 376, 
And that if an obligee loſt his bond, he was without re- 


medy. Rol. Abr. 373. Where the leſſor entered upon the 


leſſee, and ſuſpended his rent, it was held that he had no 


remedy in equity. Lat. 149. So where the party became 


remedileſs by his own act, as by paying money without an 
acquittance. Rol. Abr. 374. So where one made a pro- 
miſe for valuable conſideration to make a leaſe; and it was 
held that the party could not ſue on this promiſe in equity, 
becauſe he might have an action on the caſe. Rol. Abr. 380. 
But all theſe reſolutions in the common law courts have 


been long ſince exploded, and the conſtant practice is now 
otherwiſe, 


9 


This court will not retain a ſuit by Engliſb bill under Morley. 


10 J. value, except in cafes of charity, nor under the #7* 


value of 49s. per ann. in lands, except it be for a rent- 
ſeryicęe, &c. 
| This 


Pl. 37. 


F 


* 


: * = 4k OS * *— * * * . a __— 4 
, * - * we oh PETE * F 2 ö +; . N Senn 
n 9 r OE N . £Y nt he . N r : A K wy 1 q > 
. F ²˙ U IR SS ks A 12 
4 ol " * 7 } > 5 5 
3 : 


10 Df the Court at Chancery. 
This court alſo will reftrain other courts that exceed 
their juriſdiction, and remove the ſuit to itſelf by certiorari ; 
but it will not give relief where the ſubſtance of the ſuit 
tends to the overthrow of an act of parliament made for 
the public peace, or to the overthrow of any fundamental 
point of the common law, or to take from other courts 
their peculiar juriſdiction; though judgments and ſentences 
in other courts may be examined in equity. [See the 


4 H. 4. c. 23. and upon that Star. Dr. & Stud. Dial. 1. 


c. 18. 15 H. 6. c. 4. and the 3 In. 119, 123, 124. 
4. Inſt. 84, 85, 86, 87. Danv. Abr. 745 to 766.] 

An executor pays bond debts before money on a decree 
againſt his teſtator. Per cur. clearly, He ſhall not be allow- 
ed thoſe payments in his account, becauſe a decree here is 
equal to a judgment at law. Prec. in Chancery 179. 

Decrees of this court are equal with judgments at lat; 
for as judgments at law e be executed by a capias ad 
ſatifaciendum to take a perſon, fo ſimilar to that are at- 
tachments for not performing decreces. Caſes in Equity, 
temp. Talbot 222. 25 

It is now the eſtabliſhed. practice, that this court has 
power to give relief after a judgment at law. Vide 3 Inſt. 
123: 4 Inſt. 36, 91. Dal. 81. Mer 836. Pl. 1129. 
916. Pl. 1300. Leon, 241. 2 Leon. 115. 3 Leon. 18. 
2 Brotunl. 97. Godb. 244. Rol. Rep. 71, 72, 252. 2 
Bulſt. 194, 284. 3 Bulſt. 118, 120. Lit. Rep. 37. Cre. 
Fac. 335, 344. March 54, 83. Cre. Car. 595, 596. 
Stil. 27. Sid. 463. Mod. 60. Hard. 23, 123. 2 Bulſt. 

| 301, 302. 3 Bulſt. 115. Lev. 241. | 
F Sequeſ- It can bind the perſon, and Þ+ ſequeſter the profits of the 
were firſt Eſtate. | 


introduced by Sir Nic, Bacon in Queen Elizabeth's reign, before which this court found 
ſome difficulty in enforcing its decrees, and for ſome time after was controlled by the com- 
mon law courts, Vide 4 Inſt. 84. Rol. Rep. 86. 3 Bulſt. 34. Rol. Rep. 190. Lit. 
Rep. 166. Cro. ac, 341, If ſequeſtrations were taken away, the juſtice of this court 
would be eluſory, and there would be no effeftual means of bringing ſuitors to the fruit 
of their ſuits. So that they are a neceſſary proceſs of this court. Mich. 19 Car. 2. 


Hide againſt Petit. Chanc. Caſ. 91. 188. 2 Freem. 125. Pl, 142. 


If a perſon ſues in equity and at law for the ſame thing, 
the practice is either to diſmiſs his bill, or oblige him to 
make his election. Jide Carey 71. But he may proceed in 

equity for meſne profits, and in ejectment at law for the 
poſſeſſion of the lands. Vern. 105. | 


Equity 
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Of the Court of Chancery. 
Equity will not ſuffer a penalty to be demanded, if the 
party will perform that for the non-performance of which 
the penalty is given. 2 Chan, Ca. 88. 
It will not aſſiſt a forfeiture. When a parſon himſelf 
brings a bill for tithes, he muſt waive the forfeiture. But 
the executor of a parſon is not intitled to a forfeiture upon 
the ſtatute of Ed. 6. Vern. Rep. 60. | 
Equity will not give relief in matters proper by quo war- 

ranto, or mandamus in the King's Bench, Mich. 1705. 
Attorney General and Reynolds & al. | 

Nor will it ſuffer a party under pretence of a truſt, or 


3 any other of its own notions to elude a beneficial 675 


Paſch. 17056. Attorn, Gen. and Hindley. Eg. Caf. 
Abr. 131. | 
It will give relief in matters where the party may reco- 


ver damages at law. Hodges and Everard, Caſes in Equity 


Abr. 132. 
Will quiet a voluntary deviſee in the poſſeſſion of his 
lands. Hill. 1502. Woodgate and Woodgate, 11 Vin. 
Abr. 61. Pl. 6. 5 | 

Will compel a diſcovery of goods in the hands of a third 
perſon, in order to ſubje&t them to. a judgment. Mich. 
1705. Taylor and Hill, 8 Vin. Abr. 543. Pl. 5. | 

A bill in equity lies to vacate letters patent obtained by 
fraud. Attorney General verſus Vernon. Vern, 277. 

Will relieve againſt an indirect conveyance, tho? execu- 
ted by deed and fine. 2 Vern 307. | 

A will as well as a deed may be ſet aſide in Chancery for 
fraud or circumvention, Mich. 1700. Welly and Thor- 
naugh, Prec. in Chano, 123. 

But it has ſince been decreed in the Houſe of Lords, that 
a will of a real eſtate could not be ſet aſide in a court of 
equity for fraud or impoſition, but muſt be tried at law on 


| demifavit vel non, being matter proper for a jury. 


" 


Fuh 
28th 1728. Bramſby and Kerridge. 8 Vin, Abr. 167. Pl. 6. 
in Notes, 2 Eg. Caf. Abr. 406. Pl. 4. | 


Let us now conſider the juriſdiction of Chancery in foreign 


And here we may obſerve, That the Chancery will de- 
cree one joint-tenant of lands in Ireland his ſhare of the 
profits, though it cannot award a commiſſion to make 
partition of lands which lie in Ireland. Hi. 27. Car. 2. 
Carturight and Pettus, 2 Chan, Ca. 214. _ 
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12 Df the Court ok Chancery. 

An annuity out of lands in Jreland obtained by fraud 
here relieved againſt, the parties being here. Mich. 1682. 
between the Earl of Arglaſſe and Muſchamp, Vern. 77. 
135. S. C. And the former reſolution affirm'd by North 
L. K. upon a re beating rages | | 

So of a contract made here for land which lay in Ireland, 
13 Archer and Preſton, and cited by the L. C. 

. | 

I CE ns of lands which lie in Jreland lives here, 
Chancery may decree the truſt. Mich. 1686. between the 
75 arl of Kildare and Sir Morrice Euſtace and Fitzgerald, 

ern. 419. 5 | 

. ae of the iſland of Sarke, mortgaged the iſland 
to B. the plaintiff's inteſtate, for five hundred years, for 
500 J. The bill was, that the defendant might redeem or 
be forecloſed. Defendant pleaded to the juriſdiction of the 
court, that his :/land was part of the duchy of Normandy, 
and had laws of their own, and were under the juriſdiction 
of the courts of Guernſey, and not within the juriſdiction 
of the court of Chancery {cited 4 [n/?. 284.—2. Anderſon's 

Rep. 115. Kelloway 202). But L. K. overruled the plea, 
becauſe the mortgage was of the whole iſland ; and for that 
the court of Chancery had alſo a juriſdiction, the defendant 
being ſerved with the proceſs here, & æquitas agit in perſo- 
nam. E. 1705. Toller and Carteret, Fern. 494. a 

A bill may be brought in Chancery to forecloſe a mort- 

gage on lands out of the juriſdiction of the court, if the 

perſon be within it. Chancery agit in perſonam, & non in 
rem. Vide Salk, 44. | 

The Chancery has a concurrent juriſdiction with the Ad- 
miraltry in marine contracts. Aliport v. Thomas, Gilb. 
Rep. in Eq. 227, 228. 


” 


Proceed we in the next place to conſider the juriſdiftion of 


the court of equity in the Exchequer, and how it interferes 
with Chancery. : | 


Where a perſon may bring a new bill in Chancery, 
though his bill in the Exchequer for the ſame matter be 
diſmiſs'd. Vide Chan. Ca. 155, 233. 5 

If the mortgagee brings a bill in the Exchequer to fore- 
cloſe, the mortgagor may bring a bill in Chancery to redeem. 
Hill. 1683. between the Earl of Newbeurgh and Mren, 1 
Fern. 220, | | 

| After 
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Of the Court of Chancery. 
| *Aﬀer a decree in the Exchequer, which was confirmed 
in the Houſe of Lords, a new bill brought in Chancery. 
Mich. 1699. Foy & al” and Braine. Vide Caſes in Equity 


Matters relating to extents in aid are properly cognizable 
in the Exchequer. | Paſch. 1701. - Brown and Tram, 2 
Vern 426. But ſee Vern. 469. Capel and Brewer, 


Let us now obſerve in the laſt place how far Chancery will 
exert a juriſdiftion in matters cognizable in inferior courts, 


46 the Eccleſiaſtical courts, Univerſity courts, Cheſter, &c, 


Chancery in ſome matters has a concurring juriſdiction 


with the ſpiritual courts; and in many caſes their judgments 


are ſubje& to this court. Paſch. 23 Car. 2. between Van- 
brough-and. Cock, Chan. Ca. 200. ; 
It has a concurrent juriſdiction with the ſpiritual court, 
in allowing alimony, &c. Lady Oxenden againſt Sir John 
Oxenden, Gilb. 1, 152, Cc. e 8 5 
If an infant legatee ſueth in the eccleſiaſtical court, and 
afterwards in Chancery, the ſuit depending in the eccleſi- 
aſtical court cannot be pleaded in bar, for there is no ſuch 
ſecurity for the infant's advantage as here, eſpecially as to 
intereſt, and bringing in an account. Hill. 33 Car. 2. 
between Howell and Waldron, 2 Chan. Ca. 85. 
A bill is proper in equity for a diſtribution of an inteſtate's 
perſonal eſtate, Paſch. 34 Car. 2. between Pamplin and 


Green, 2 Chan, Ca. 95. 2 Vent. 362. S. P. 


An account may be decreed in Chancery of an inteſtate's 


perſonal eſtate notwithſtanding an account before taken and 
a diſtribution decreed in the ſpiritual court. Paſch, 1688. 
between B:fJell and Axtell et al' 2 Vern. 47. 

But a will relating to a perſonal eſtate, though it be ob- 
jected that it was obtained by fraud, yet it is not examina- 
ble in Chancery after probate in the ſpiritual court, ſo lang 
as that probate is in force. Archer and Meſſe, 2 Lern. 8. 
Nelſon and Oldfield, 2 Vern. 76. S. P. 

What juriſdiction the Univerſity courts have, vide 1 Vern. 
212. Hill. 36. Car. 2. Stephens and Dr. Berry. 2 Vent. 

362. Fill. 36 Car. 2. Draper and Dr. Crowther. 
A claim of privilege muſt be by way of plea, but it need 
not be upon oath, 1 Chan. Ca. 237. The privilege of 
an inferior court cannot be objected to at the hearing, but 


muſt be pleaded. 2 Vern. 484. 
Chancery 
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Ok the Court of Chancery, 

Chancery has a juriſdiction over inferior courts of equity. 

A man cannot ſue in the Chancery of Che/ter for a thing 
which in intereſt concerns the chancellor there. Between 
Sir John Egerton and Lord Derby, 12 Co. 113. PA”, 

If a man hath cauſe to complain in equity of a matter 
ariſing within the County Palatine of Chefter, if the de- 
fendant lives out of the County Palatine, he may be ſued 
in the Chancery here, 12 Co. 113. | 

A bill was brought for an account of the profits of lands 
which the defendant had received in truft for the plaintiff, 
and for money received on bonds belonging to the olaintiff, 


and for writings, &c. The defendant pleaded, that the 


lands lay in Cheſbire, and that he lived in Cheſhire, in the 
County Palatine of Chefter, and therefore not within the 
Juriſdiction of this court. Precedents were ſearched, and 
on view of them a maſter certified, that though the privilege 
of the Counties Palatine was allowable, vet it was between 
parties dwelling in the ſame county, and for lands there; but 
the plea was over-ruled, Hill, 14. Car. 2. between Edg- 
worth and Davies, Ghan, Ga. 40. 


CHAP. II. 


Concerning the Office of Lord Chancellor. 
Maſter of the Rolls, —and the reft of the 
Officers of the Court of Chancery. And 
firſt, Concerning the Office of Lord Chan- 


cellor. : 


H E Lord Chancellor (4 cancellands, from his powef 

[ to cancel Letters Patent, being the higheſt point of 
his juriſdiction) or Lord Keeper, is the chief judge of the 
court of Chancery. 4 In/t. 84, 88. Lambard's Archaion. 
48. Elef. Obſ. Office L. C. 45. Crompt. Jur. 41. | 
This is an office of the greateſt weight and power, and 
requires not only the moſt uncorrupted probity, but con- 
ſummate abilities, penetration and diſcernment : And it 
may ſo far be traced up into ages paſt, as to diſcover that 
it has ſtill been an office of the firſt rank. - Rot, Pari. +; 


ad. 
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Ot the Dtuters 13 
Ed. 4. Numb. 26. The Chancellor is called the Chief 
Judge of the realm. Eleſ. 3. 4. And the Romans called 
him who had ſuch an office under their Emperors, by the 
name of Quæſtor Sacri Palatii, and he was to be profound- 
ly {kil'd in the divine and human laws, that ſo he might be 


able to explain them for the people: 


With regard to the antiquity of this great officer, it is 


I obſervable, that both the Briti/h and Saxon Kings had 
their Chancellors. 4 Inſt. And Dugdale mentions tlie 


names of ſuch Chancellors, as he could meet with from 
good authorities throughout the reigns of the ſucceſhve 
Kings of the Saxon race, until the Norman conqueſt, Of 
theſe Unwona is the firſt, who is ſtiled Cancellarius to Offa, 
king of the Mercians, who began his reign in the year 758. 
Dugd. 33. Jan. Anglorum 127. Mat. Paris, in Vit. Ab- 
batum, page 22. u. 10. & page 23. u. 20. Anno 758. 

The election, or creation of Chancellors and Keepers, 
was antiently of more than one ſort, and alſo of men of di- 
vers degrees and qualities. r 6 | 

The conſtitution of Chancellor hath been of two forts, 
vix. by letters patent, which hath been but rarely uſed ; 
and by delivery of the great ſea}, which delivery is to be 
entered upon record; wherein it is to be obſerved, that 
the Keeper of the great ſeal had the ſeal delivered in divers 
manners. It was delivered to the Chancellor by the King; 
and immediately he took an oath for the faithful exerciſing 
the office of Chancellor, and then he ſealed. writs therewith 
alone; and it was delivered to the Keeper without oath, 
and therefore he did not commonly ſeal therewith but in 


3 of ſome of the Maſters in Chancery. Vide 4 
I nſt. 87. 8 | 15 | | 
| And for the moſt part our Chancellors have been choſen 


by the King, durante beneplacito, and put in poſſeſſion of 
their office by the delivery of the ſeal ; though it is ſaid, 
that in the time of King Henry II. the manner of ordain- 


ing a Chancellor was by hanging the great ſeal of England 
about the neck of the Chancellor elect. Camd. 131. | 


I ſhall not enter irito a long diſcourſe of 'thoſe diſtincti- 


ons that have been taken notice of by ſome authors, with 
reſpect to the office and authority of the Lord Chancellor 


and Keeper: For all queſtions are now taken away by the 
Stat. 5 Elix. and at this Day there being but * one great, K 


- =o .* Henry 5. 
had two great ſeals, one of gold, which he deliver'd to the Biſhop of Durham, and made him 
Lord Chancellor 3 another of ſilver, which he delivered to the Biſhop of London to keep. 
And note, That hiſtorians often confound Chancellors and Keepers one with the other, 


3 ſeal, 
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Ok the Dftficets. 
ſeal, there cannot be both a Lord Chancellor and a Lord 
Keeper of the great ſeal at one time, becauſe both are but 
one office, as is declared by the ſaid act. Hide 4 Inſt. 88. 
And the taking away the ſeal determines the office, Sid. 


338. 
The Chancellor hath two powers, one ordinary, the 
O 


other extraordinary. In his ordinary power he holds plea 
of matters, according to the courſe of the common law : 
And in the extraordinary power he- judgeth according to 
equity, moderating the rigour of the common law; and 
governing his judgment by the law of nature and conſci- 
ence ; ordering all things juxta æguum & bonum And 
having the King s power in theſe matters, he hath been 
called the Keeper of the King's Conſcience. 

With regard to the commencement of his equitable au- 
thority, it ſeems to be untraceable, and to have preſcription 
for its parent. Co. 12. Rep. 113, 2 Int. 5 52, 553, 
554. 4 Inſt. 78, 79. Leu. 242. H. 2.0 Chan. ed 


_ wide 2 Archaion, 62, 63. Dugd. 36. 


He who bears this high office is Riled Lord High Chan- 
cellor of Great Britain, which is the higheſt honour of the 
long robe; and he is not made by letters patent, but per 
traditionem magni figuli fibi per dominum Fagan 4; Inſt, 


"When t the Chancellor hath received the ſeal from the 
King, there is an entry made upon the cloſe roll in the 
court of Chancery, what day, and in whoſe preſence, the 
great ſeal was delivered, which is all that is requiſite. 
Camd. Hiſt. Chanc. 180. 

A Chancellor may be made ſo at will, by patent, but *tis 


ſaid not for life; for being an, ancient office, it ought to be 


granted: as has been accuſtomed. 4 Ini. 87. But Sir Z 


Edward Hyde, afterwards Earl of Chains had a patent 
to be Lord Chancellor for life; though he was diſmiſſed 
from that office, and the patent declared void. Sid, 338. 


This high officer, viz. the Chancellor, is to ſee that all 
things concerning the court of Chancery be directed and 
diſpoſed according to his advice; 3 and he may hold plea il 
as well extra terminum, as infra, in matters concerning ei- 
ther the ordinary or extraordinary juriſdiction. And "this E- 
court being always open, a man may have proceſs iſſued at 
any time. Broke 116. Crompt, Four. 42. Stat, 4 Ed. 


4. cap. 21. 


And it belongeth to the Chancellor, ratione Hei, to 
pronounce i 
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which the Lord Chancellor or Lord Keeper of right ought 
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Of the Officers: 


pronounce the cauſe of ſummons at the beginning of a Par- 
WE liament ; and he is to be preſent at all the King's Coun- 
cils, and is prolocutor in the Houſe of Lords by preſcription. 
e. Eliſ. To him belongeth the conſtitution and appoint- 


ment of Juſtices of the Peace, and Quorum, by commiſ- 


4 ſion, throughout all Englund. Lamb. Joft lib. 1. cap. 5. 
And he is a Conſervator and {ufc of the 
1 leſ. 


Peace throughout 
all England, by preſcription. . 1 
He is to viſit all hoſpitals and free chapels of the King's 


WT foundation. Co. Lit. 96, 344. And if the Ordinary offers 
to viſit them, a prohibition lies. F. N. B. 42. a. He re- 


ceives and keeps all Biſhopricks and Baronies void, and 


fallen into the King's hands; and it is his privilege to pre- 


ſent to all the King's benefices of or under twenty pounds 
in the King's books, where the King is patron in right of 
his crown; but not if the King hath them by a collateral 
title, as by lapſe; for then the King himſelf ihall preſent. 
See 22 Ed. 4 cap. 18. Mood 's Inſt. 460. And yet theſe 


preſentments muſt paſs under the great ſeal. Plowd. 528. 


38 Ed. 3. F. N. B. 35 K. But it appears by 22 Ed. 4. 


| 18, that it belongs to the Chancellor, virtute offictz, to 


preſent to all the King's Churches under the yearly value 
of forty marks: And no doubt the Chancellor's authority, 
in this behalf, is enlarged by the grants and letters patent 


| of ſeveral of our Kings. 


And the Chancellor may not only diſpoſe and order the 


| King's Chaplains as he pleaſeth, but as Lord Chancellor 


may keep and retain three Chaplains attendant on his per- 
ſon, who may purchaſe licences or diſpenſations to have 
and keep two benefices, with cure of ſouls, 21 H. 8. 
6.13 | 


By the ſtatute-of 27 Hen. g. cap. 11. the Lord Chan- 


cellor may paſs things through the ſeals without paying any 
| Fees. —— And to the Chancellor's office, in proceſs of 
time, great authority hath been added by divers ſtatutes. .. 


After a ſtatute of 5 Eliz. during a vacancy upon the 


IT death of Sir Chriſtopher Hatton, the great ſeal was delivered 
to Lord Burleigh, Lord Treaſurer Hunſdon, and two other 
Lords; and a commiſfion to hear cauſes was given to four 
Judges, Clinch, Gaudy, Windham, and Periam. Hiſt. Chan. 
70. And by 1 V. & M. Seſſ. 1. cap. 21. Commiſſioners 


to be appointed to execute the office of Lord Chancellor or 
rd Keeper, may uſe and exerciſe like juriſdiction, &c, 


i. to 


= Dek the Dfficers. - * 
to uſe, as belonging to their offices, or otherwiſe : And ove ai 
commiſſioner may hear motions, and give orders touching 
interlocutory proceedings, c. Since this ſtatute, this high Wi 
office hath been ſeveral times in commiſſion ; though ge- 
nerally only on the diſmiſſion of a Chancellor, *till another 

. was appointed. = | = 
The Lord Chancellor (or Lord Keeper) in caſe of fick- 
neſs, or extraordinary buſineſs, may call ſome of the 
1 to aſſiſt him. 4 Inſt. 84, 88, 213. And ſuch i 
Judge ſo called and deputed, may, in the abſence of the 

Chancellor, pronounce interlocutory orders and decrees. 


528 Maſter of the Rolls. 


HE Maſter of the Rolls, anciently called Guardein des 
+ Forteſ. Rolles, + Clericus Rotulorum, or Clerk of the Rolls, 
eve cap. 24, 2nd now tiled in his patent, Clericus parve Bage & Cuftes | 
Ac. Stat, 12 Rotulorum, &c. is chief of the twelve Maſters in Chancery, | 
Ra. cap. 2. and a very ancient officer. His office is grantable by letters 
patent, either for life or at will, at the pleaſure of the King, 
4 In/i.g5. But at this time *tis always for life. 
Both the Chancellor aud the Maſter of the Rolls have been 
- heretofore ſpiritual perſons. And by a patent of Edward 
III. the Maſter of the Rolls was appointed and inſtalled in | 
the Houſe. of the Rolls in Chancery Lane, by the Lord 
Chancellor, which manner of induction and inſtalment 
continued as long as the Mafters of the Rolls were of the 
clergy ; which may be proved by the precedents of thoſe i 
inrolments, and the writs themſelves extant of record, 
36, 37. | = 1 
_ The Maſter of the. Rolls is by virtue of his office the 
chief of the MMea/ters in Chancery, as well as chief clerk of 
the Perty Bog Office, and is a judicial officer of the court 
of Chancery ; for beſides what he doth as affiſtant to, or 
aſſociate with the Lord Chancellor when preſent, or as 
deputy to him when abſent, many cauſes are ſet down be- 
fore him to hear and decree, which he uſually doth on cer- #8 
tain days appointed, commonly in the preſence of one or 
more Maſters in Chancery, and ſometimes in their abſence, = 
and either in court, at his own houſe, or the Chapel of the 
Rolls; and all ſuch orders and decrees as are made by him, 
are drawn up and entered as made per curiam. Vide Crompt. 
Fur. 41.b, And he is the keeper of all records, judgments, 
ſentences and decrecs given in Chancery. Eliſ. 36, 37. 


Pk the Officers. 


In the ſtatute 12 R. 2. cap. 2. he is numbered amongſt ; 


the greateſt officers and magiſtrates of the realm by the 
name of Clerk of the Rolls, and before the Juſtices of either 
Bench, viz. It is enacted, that the Chancellor, Trea- 
ſurer, and Keeper of the Privy Seal, the Steward of the 
King's Houſe, the King's Chamberlain, the Clert of the 
Rolls, Juſtices of both Benches, &c. ſhall be called to the 
naming of Juſtices of Peace, Sheriffs, &c. and be fworn 
to do the ſame faithfully, and without affection. And by 
virtue of his office he is a general Conſervator of the Peace. 


throughout the kingdom; but ttis ſaid he taketh recog- 
nizances, and iſſues out proceſs of the peace, &c, not as 


incident to his office, but by preſcription. But , quezre, if 
this be not incident to his office as Juſtice of Peace. Vide 
Lamb. Fuft. lib. 1, ſol. 12. | 


It appears by the ſtatute 14 Hen. 8. cap. 8. that the 


Maſter of the Rolls hath the giving of the offices of the 
Six Clerks in Chancery. And he hath likewiſe. the ap- 
pointment of the Clerks of the Petty-Bag Office; the two 
chief Examiners, the Uſher of the Court of Chancery, &c. 
And he hath givers prerogatives. by ſtatutes, commiſſion, 
and preſcription. Eleſ. 36, 373 vide Crompt. Fur. 4 1. b. 


By the ſtatute 3 Geo. 2. c. 30. All orders and decrees fusicial ACE. 


19. 


made by the Maſter of the Rolls, except orders and decreesihority of 


of ſuch nature as according to the courſe of the Court*® 


ought only to be made by the Lord Chancellor, Lord 


Orders and decrees of the Court of Chancery; ſubject never- 
theleſs to be diſcharged or altered by the Lord Chancellor, 
Tc. fo as no ſuch orders or decrees be inrolled, till the fame. 
are ſigned by the Lord Chancellor, &c. 


e Maſter of 
the Rolls 


| confirmed, 
Keeper, or Lords Commiſhoners, ſhall be deemed valid, oe 


By the ſtatute 23 Geo. 2. c. 25. S. 6. the yearly ſum of Yearly fala« 
1, 200 J. is granted to the Maſter of the Rolls, payable by 


equal half yearly payments, viz. on 25th March and 29th 

September in every year. | 5 
You may move before the Maſter of the Rolls, to diſ- 

charge an order made by the Lord Chancellor, on a motion 


of courſe, or an order made ex parte, for only one ſide be- 


ing heard, it is as a continuance of the ſame motion. Aoje- 
Y 72. | | 

You may prefer the ſame petition to the Lord Chan- 
cellor, that has been diſmiſſed by the Maſter of the Rolls, 
for it is in nature of an appeal, and the party has no other 


remedy, Moseley 77. 


G 2 Maſters 


20 Ot the Officers. 
Maſters in Chancery. 


p HESE officers are twelve in number, whereof the 
* of the Rolls is one, viz. the chief. 2 ft. 
4 nfl. 82. 3 3 
Apey are aſſiſtants or aſſociates to the Chancellor, and 
Maſter of the Rolls, and fit with them in court by turns, 
uſually two at a time: And references touching accounts, 
matters of practice, &c. are made to them, upon which they 
make their reports. And they alſo adminiſter oaths, take affi- 
davits, and acknowledgments of deeds, recognizances, Wc. 
They were formerly ſtiled Cleric: de ow forma, and 
were to be grave and ancient clerks ; ſkilful and of long 
experience in the practice of the court : And by ſpecial ap- 
pointment of Parliament theſe twelve Clerks, or Mafters, 
were made coadjutors wiih the Chancellor, and had equal 
authority with him in forming the Brevia Magiſtralia; for 
unleſs they all agreed, they were to go to Parliament : But 
in all other caſes, by the conſtitution of the court of Chan- 
cery, they are aſſiſtants or aſſociates to the Chancellor and 
Maſter of the Rolls. And they were anciently members of 
the King's court, and allowed robes out of the King's 
wardrobe, and dieted as a part of the houſhold, for whom 
ſpecial purveyance was made; and as in reſpect of their 
being counſellors, and aſſiſtants or aſſociates to the Chan- 
.cellor and Maſter of the Rolls, they have the honour to fit i 
upon the bench with them in open court; ſo in reſpect of 
their having been members of the King's court, they at- 
tend the Houſe of Lords, and have a right to aſſiſt at the 
coronation of our Kings. Rot. Parl, 10 E. 3. H. 
Chan. 30, 32, 43. Vide Fleta, lib. 2. c. 1%, 

The latter name of 14afters of the Chancery they retain 
at this day; as alſo their ancient precedency before all other 
clerks. And now a recognizance acknowledged before any 
of them, and certified under his hand, is of that authority, 
that it is a matter of record, and as effectual as if it had been 
acknowledged in open court. And all deeds or indentures, 
which areto be inrolled in Chancery, muſt be acknowledged 
before them. And every defendant in an bill exhibited 

againſt him in this court, muſt ſwear his anſwer before one 
of them, except the defendant live in the country; when 
his anſwer is taken by commiſſioners. _ 

By the Stat. 13 Car. 2, a publick office is to be kept 
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- Of the Okücess. 
near the Rolls, for the Maſters in Chancery, in which they, 
or ſome or one of them, ſhall conſtantly attend for the ad- 
miniſtring of oaths, taking captions of deeds, and recog- 
nizances, and diſpatch of all matters incident to their office 
(references upon accounts and inſufficient anſwers only ex- 


XZ cepted) from ſeven o'clock in the morning *till twelve at 
X noon, and from two in the afternoon until fix at night: 
And by this act there are fees appointed; and tables of the 


fees are to be put up in their office, &c. 
By the Stat. 5 Geo. 3. c. 28. 200 l. per annum ſhall be 
paid out of the general caſh in the Bank of England, be- 


longing to the ſuitors of the Court of Chancery, the ſame 


to be paid thereout half yearly, by an order of the Court 
of Chancery, to each of the eleven Maſters of the Court, to 
commence from 5th June 1765. 

The reſt of their buſineſs will appear hereafter under 
References, Reports, &c. | 


As to Maſters extraordinary for the taking of affidavits, wee : 
c. in the country; you mult get a certificate ſigned by in Chancery. 


three Juſtices of the Peace, or Counſellors, whereof a 
Mayor may be one, or a Doctor of Divinity; which cer- 
tificate may be to the effect following, viz. 


To the Right Honourable the Lord High Chancellor of 


Great Britain. 


Nr whoſe names are hereunto ſubſcribed, viz. A. B. of the 


= pari/h of C. in the county of D. and E. F. of the pariſh of G. 


in the county of H. and A. H. of the pariſh of L. in the county 


7 / M. being three of his Majeſty's Fuſtices 1 the Peace for 
1 


the ſaid county, do humbly certify your Lordſhip, That J. K. 
of the pariſh of L. in the county aforeſaid, is a perſon well 


| qualified to be a Maſter in Chancery for taking of affidavits in 


the ſaid county; and that there is occaſion for a Maſter extraor- 


f | dinary in the ſaid place where he dwells, there being never a 


Maſter extraordinary near that place; and that the ſaid J. K. 


14 perſon well afected to bis preſent Majeſty and Govern- 


\ 


nent. Witneſs our hands this —— day of in the year 
= of our Lord one thouſand ſeven hundred and f N in the 
= fix year of the reign of his majeſty king George the third, 


A. B. 
A, H. 
C3. This 
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Df the Dfiicers. 


This certificate you carry to one of my Lord Chan- 
cellor's Secretaries, who procures a fiat to be ſigned under 
the certificate, by his Lordſhip; which you carry to the 
clerk of the crown, and he makes you out a commiſſion 


appointing ſuch perſon to be a Maſter in Chancery extraor- 


nary.— The whole fees thereof come to about ſeven 
pounds. And when the Maſter in Chancery extraordinary 
has got the commiſſion, he is obliged within a month after 
the date thereof, to take the oaths of allegiange and ſu- 
premacy, | 

If the perſon to be appointed a Maſter extraordinary is 
to be ſworn in as ſuch in the country, the clerk of the 
crown makes out a commiſſion to commiſſioners, with the 
oaths of allegiance and ſupremacy, to be adminiſtred to the 
party, which being adminiſtered, the commiſſioners return 
the commiſſion with an atteſtation of the execution on the 
back thereof, ſigned by them, to the clerk of the crown 


who thereupon makes out a certificate on double fixpenny 


{tamp paper, and ſigns the ſame ; And the expence, where 
it is by commiſſion in the country, amounts to near 91. 


Six Clerks in Chancery. 


HE SE officers are of ancient continuance, and they 
were heretofore ſpititual perſons, as may appear by 
the Stat. 14 C15 H. 8.— Since the reign of R. 2. the 
reputation of their office hath ſo much increaſed, that they 
have been ſpecially aſſigned amongſt other officers to attend 
at the King's coronation, as appears by the records of the 
Herald's office. | 
They are principally concerned in Matters of equity; 
and tranſact and file all proceedings by bill and anſwer ; 
and alſo iſſue ſome patents that pats the great ſeal, as par- 
dons of men for chance-medley, patents for Ambaſſadors, 
Sherifts patents, and ſome others : And all theſe matters 
are tranſacted by their under-clerks, or others by them ap- 
pointed. They likewiſe ſign all office copies in order to 
ve fead in court, and alſo certificates, and attend upon the 
court in term, by two at a time, at Meſtminſter, and there 
read the pleadings. | 
The buſineſs of the office is done by their under clerks, 
each of which has a ſeat in the office, and whereof everv 
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| Six clerk has a certain number, uſually about + ten, be- Formerly 


there were 


ſides two waiting clerks in each diviſion ; all which are nineiyfworn 


accountable to their reſpective Six Clerks for the buſineſs but they are 
they tranſact. | 


now reduced 
to the anci- ' 
ent number 


At this day they employ deputies in their abſence (uſually 


; | a ſworn clerk, or a waiting clerk of their own, diviſion) of Gxty, 
to file the proceedings, and to ſign office copies and cer- 


tificates. | 
Formerly there was an order for dividing the buſineſsOrd. Cane. 


| among the Six Clerks, which being found to be inconve- 797: 


nient to the ſuitors, was vacated and diſcharged ; And all 


WT clients are now at liberty to chuſe their own attornies and 
WF cletks. Ord. Canc. 157. | 


Note; Beſides the fees in the Six Clerks Office there are 
alſo ſeveral others which are claimed and taken by the Six 


| Clerks as comptrollers of the Hanaper, and for inrolling 


the warrants for patents, grants, and other matters paſſing 
under the great ſeal, and returned into the Hanaper Of- 


| fice. Moreover the Six Clerks, and the three clerks of the 


Petty.Bag ate by letters patent granted by Queen Elix. in 


| the 16th year of her reign, incorporated by the name and 


ſtile of the Clerks of the Inrollment of the High Court of 
Chancery, and have under them two deputies who of- 
ficiate. : 


*. 


07 Szworn Clerks and Waiting Clerks. 


N order to be qualified for clerks in court, one muſt be 

articled to a * {worn clerk, and ſerve him 4 five years #* For this 
in the Six Clerks Office, and at the expiration of their oh ſee the 
clerkſhips, they are to be examined by the Maſter of the 


g . 3. to be ta- 
Rolls, and-if approved of, they are thereupon admitted, ken not by 


and ſworn in before his Honour, to the good and faithful the fix clerks 
execution of their office, and thereby become ſworn clerks 


only, but by 
| all other of- 
of this court, and act as ſuch, and are allowed to have fcers in the 


freeholds [i. e. ſeats] in the Six Clerks Office, and to Chance. 


1 ; f 8 , f ik 
vote for Parliament men in 1Z7iddleſex, And all ſuitors en; 


quality, and 


- 


this court muſt employ one of the tarn Clerks, or one of their ſer- 

the twelve warting Clerks practiſing in the ſaid office, to "ts allo. 

act as clerk in court. a 

WE may be purchaſed at the end of three vears, and after two more a ſworn clerk's ſeat, But 
| a waiting clerk cannot take an articled clerk, 


A waiting 
clerk's feat 


They make out all writs both ſpecial and common, and 
all proceſs (except ſubpenas) in all cauſes, depending on 
84 the 
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24 Ok the Officers. | 
the equity {ide of this court, wherein they are reſpectively 
employed. "They claim a N to, and as occaſion re- 
quires, have the cuſtody of all records relating to cauſes 
there, of which records they make copies for their clients, 
They alſo engroſs bills, anſwers, &c. (if not done by their 
clients or ſollicitors) and attend the court and Maſters in 
Chancery as occaſion requires, and draw and inroll the de- 


crees of the ſaid court, and alſo make copies of all depo- Eo 


ſitions taken by commiſſion in the country, &. And they 


give their attendance not only in Term- time, but alſo in = 


the Vacation, by themſelves or agents. 


All office-copies of proceedings made by them are to 1 


contain fifteen lines in every ſheet, and fix words in every 


line, writ orderly; and are to be ſigned with the name of 


the Six Clerk to whom they belong, by himſelf or deputy, 

or otherwiſe they ſhall not be made uſe of in court. Ord, 

Canc. 83. 1 | | | 

No under clerk is to be deprived or ſuſpended but by or- 

der of the Lord Chancellor, &c. Ord. Canc. 161. By this 

But for order likewiſe the * fees or copies of bills, anſwers, pleas, 
8 Sc. and for writs, commiſſions, and exemplifications, are 
der in Chan, limited; as to be divided between the fix clerks and under 
made a8 No. clerks; and the under clerks are to pay, and be accounta- 


343, and ble to the fix clerks for their fees, or give notes of the 


book of le, name and place of abode of clients in arrear, in their diſ- 
„ | " 

None ought to ſit or write in the Six Clerks office but 
the Six clerks, Sworn under-clerks, and waiting clerks, 
and their clerks or agents; and no Maſter of the court is to | 
deliver any anſwer, . = c. to any perſon but ſuch clerks; 
and no Six clerk ſhall deliver any bill, anſwer, &c. to any 


reſpective agents; alſo no ſworn clerk is to deliver any bil! 
orfanſwer, &c. other than to his reſpeCtive clerk or agent, 
for whom he ſhall anſwer. Ord. Canc. 222, 223, Sc. 2 


j On av r- Of the || Regiſter. 

pea: to the ; 7 

Lords the 8 - 9 . 4 
u HE Regiſter is a place of great importance in this 
ver Rc court. He holds by letters patent, and hath ſeveral 
Reiter deputy regiſters under him, who fit in court by turns, and 


hand toade-take notes of all orders and decrees made in court; and 

cree, Meſely accordingly draw up the orders, which are to be entered in 

: this office ; but before they be enter'd they are to be p 4 
| | e Ci. e. 


perſon but a ſworn under clerk, or waiting clerk, or their 1 4 


n r % * —_— I no 
7 . "Pe." * . 
o 5 ws. i 
* 
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1 i. e. to have the hand or mark of a deputy regiſter ta 


re⸗ 1 hem. . | 

uſes a 25. and attachments are alſo to be entered in his 
nts, ice, by one of the entring clerks, See more here- 
heir ter. 5 | | 

Sin In his office are filed all reports from the Maſters upon 
de- ferences, and all exceptions taken to any of the ſaid 


ports. : 

Te Regiſters are not to enter any plea or demurrer in 
We paper, unleſs the order for it be brought to be drawn 
op at leaſt four days after ſuch order is pronounced for 


e to MWrguing ſuch plea, or demurrer, &c. and afterwards no al- 
/ery eration ſhall be made, | | 

> of Minutes of decrees, &c. taken by the regiſters, are to 
aty, Me read in open court, that if there be any miſtakes, the 


ounſel may ſpeak for rectifying them while freſh in me- 
mory. Ord. Canc. 213. ; 

By Stat. 12. Geo. 1. cap. 32. two orders of the court 
f Chancery, in the act ſet forth, are confirmed, and 
W bereby (inter alia) it is directed, that all ſecurities belong- 
ng to the ſuitors of the court to be delivered out of the 


ider ank, are to be certified by the Regiſter to the Maſter, 
nta- what ſecurity is to be delivered out, together with the num- 
the ers, dates, and ſums of ſuch ſecurities, and the name 


r the cauſe wherein the fame is to be delivered out. 
When ſtock is likewiſe to be transferred to ſuitors, the 


but Megiſter is in like manner to certify. 

rks, And when it is to be paid out of the bank to ſuitors, . 
s to c. the chequer note on the bank for payment muſt be 
ks; ounterſigned by the Regiſter. 


2 | The Regiſter's office is in Symond's Inn in Chancery- 
ane. - | 


Maſter of the Subpœna Office. 


N this office are made out all writs of Subpœna, both 
Iſpecial and common. The office is granted by letters 
Patent: And the buſineſs is tranſacted by deputies. 


and The office is in the Crown and Rolls Yard, Chancery- 
and aue. | c 
in 


Regiſter 


26 


Ot the Officers. 
Regiſter of Affidavits. 


HIS officer files and regiſters affidavits, and makes 
copies of the ſame, which are ſigned by himſelf or 
his deputy ; and he alſo iſſues certificates under his or his 
deputy's hand, when required on any extraordinary oc- 
caſion- | 
Affidavits in this court are generally to be filed before 
exhibited in court, or produced to ground any orders, 
writs, &c. Likewiſe copies are to be made by the regiſter; 
and no counſel, clerk, &c. ſhall give any affidavit in evi - 
dence that is not filed and regiſtred in the affidavit office, 
Ord. Canc. g. 
This Office is alſo granted by letters patent. 
N Affidavit office is in Symonds Inn in Chancery- 
ne, - : : 


Of the Examiners. 


HESE officers are two in numher, and have under 
them ſeveral deputies, and copying clerks: They 
by themſelves, or deputies, examine witneſſes produced on 
either {ide (being firſt ſworn by a Maſter on interrogatories) 
take their depoſitions, and make out copies of them, and 
of the interrogatories, where not by commiſſion. in the 


country. And as occaſion requires, they give certificates, 


and attend the court with any deeds or writings left in their 
cuſtody. And none but ſuch clerks as are ſworn, or their 
agents by them employed, ſhall make copies of depoſitions, 
Sc. which are to be kept private in the office *till publi- 
cation be paſſed, c. 


The Examiners Office is in the Rolli- Tard in Chancery- 


Laue. 


Of the Uſber of the Court of Chantery. 
HE Uſher of the Chancery had formerly the re- 


_ ceiving and cuſtody of all money ordered to be de- 
poſited in court, and paid it back again by order, for 
which purpoſe he attended on the court ; which buſineſs 
was by order of the court veſted in the Maſters in Chan- 

cery ; 
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W cery ; but was taken from both the one and the other by 
Stat. 12 Geo. 1. and veſted in the Accountant general. 
To the Uſher it belongs to have the carriage of records; 
and by order of court, he or his deputy is, to * deliver * This 1e 


s archment of due proportion to the under clerks for in- done by the 
Boys of P a 4 C | clerk of the 
rolling of decrees, &c. Ord. Canc. 23. Chapel of 


l | the Rolls, 
1 Of the Accountant General. 


E is a new officer appointed by Parliament ꝓ, and t VideStat, 
| ſtands in the place of the Maſters and Uber, and 12 Ged. 1. 
af do all ſuch matters and things relating to the delivery 3** 
of the ſuitors money and effects. into the bank, and takin 
them out by order, and keeping accounts with the bank, 
as by the orders of the court of Chancery of the 26th of 
May, and the 4th of November 1725, are to be done by 
the Maſters and Uſher, And the Maſters and Uſher were 
to make up-their accounts with the Accountant General, 
and pay into the bank all money, &c, remaining in their 
hands, to be placed to the account of the Accountant Ge- 
neral ; alſo mortgages, tallies, and ſecurities in the Maſters 


2 


I or Uſher's name in truſt for the ſuitors, to be aſſigned to 
L the Accountant General, c. And mortgages taken by 
n the direction of the court, for the benefit of the ſuitors, 
) ſhall be taken in the name of the Accountant General, 
d | wherein the particular truſt is to be ſpecified; and the Ac- 
1e countant General ſhall not meddle with the actual receipt 
Sy and cuſtody of the ſuitors money or effects, but ſhall only 
Ir keep the account with the bank; and the bank. is to be 
ir antral for all money received by them, and not the 
Sz Accountant General, &c. Vide Stat. 12 Geo. 1. cap. 32. 

- He holds his office during the pleaſure of the court, which 


is generally for life; and the court of Chancery hath power 

to make further regulations relating to his office; and 

* forging the name of the Accountant General, &c. to any 

| certificate, in order to the receiving any of the ſuitors 
money, is by the ſaid ſtatute made felony. 


The Acountant General's Office is in Symond*s Inn in 
. Chancery- Lane. | 


* 07 
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Of the Curfitors. 


FTRHESE officers are of a very ancient inſtitution; 

| they are in number twenty-four, and were incor MW; 
porated by Queen Elizabeth. They make out all original 
writs in Chancery returnable in C. B. &c, and among 
theſe the bufineſs of the ſeveral counties is ſeverally diſtri. W.. 
'buted. In the Stat. 18. Ed. 3. they are called Clerks u 
Courſe. / | 


The Curſitors Office is in Chancery-Lane. 


Conxrox ATION. of C URSIT ORS. 
| PRINCIPALS, 
In. Whitehead, P. Sykes, Eſq; 


ASSISTANTS, ' 
Henry Whyhkes, Eſq; Sir Bennet Garrard, Bart. F. Brown, 
R. Woodford, Hu. Val. Jones, oY Whitehead, Thomas 
Lamb, Thomas Gataker, Francis Buxton, Luke Richardſon, 
T. Stephens, Charles Freuen, 2 Woodcock, Nicholas 
Browne, Fehn Walker, George Hingeſton, Elb. Woodcock, Þþ 
Law. Cottam, Ralph Allen, Daniel Stone, Val. Hen, Allott, | 
Jom Hahn, Henry Peele. 


Of the Clerks of the Petty-Bag Office. 
T HE principal clerks of the Petty-Bag are three in 


number, (of which the Maſter of the Rolls is chief) 
and have ſeveral clerks under them, They tranſact great 
variety of buſineſs, which requires knowledge and expe- 
rience in the practice of the law; and have the making 
out writs of ſummons to Parliament; and commiſſions di- J 
rected to commiſſioners of every ſhire for aſſeſſing of ſub- 
fidies and taxes, as appears by the Stat. 33 H. 8. c. 22. , 
Conge de Eſliers for Biſhops, on their promotion to any ſee ; V! 
ym of cuſtomers, gaugers, controllers, and alnegers, Wn 
tberates upon extents of ſtatute-ſtaples, and recovery of ¶plo 
recognizances forfeited, and all elegits upon them. out 
All offices that are found poſt mortem are brought to the {Wal 
Petty- Bag Office, to be filed. Here are entered all plead- ! 
ings of the Chancery concerning the validity of any pa- r. 
tent, or other thing which paſſeth the great ſeal ; r 
| plead- 


* 


Pk the Dfficers, 29 
eeadings are according to the courſe of the common law. Þ 
WA nd if any queſtion ariſe about the acknowledgement of 
Iny deed acknowledged in the Chancery before the Lord 
- EL ancelbor, Lord Keeper, Maſter of the Rolls, or any Maſter 


gina the Chancery, it is to be here proſecuted; and all ſtatutes 
ng't nd recognizances taken before any officers of this court, 
iftri- 0 that purpoſe deputed, are tranſmitted hither. Alſo all 
&s its for or againſt any privileged perſon in this court, are 


Prought and proceeded on only in this office. And by the 
eerks here, divers things are tranſmitted from the riding 
irt, and the inrollment office in the Chapel of the 
Polls, Sc. | 


T he Petty-Bag Office is in the Ralls-Yard in Chancery- | 


ane, 
Serjeant at Arms. 


HIS officer attends the Lord Chancellor, and carries 


bolas the Mace before his Lordſhip ; and by him, or his 
cock, ſubſtitutes, perſons ſtanding in contempt of the court are 
llott, Nfeiſed and brought up as priſoners, 


Warden of the Fleet. 


HIS officer attends the court in order to receive 
ſuch priſoners, as are committed by the court. 


Clerk of the Chapel of the Rolls. 


ein | | 

; ai E attends at the Rolls Chapel, to ſearch for Deeds, 
ſub- Sc. and to make out copies of the ſame, _ 

22. nd Note; That beſides theſe officers, there is a C/2r+4 
ſee ; ef the Crown in Chancery; Clerk and Controller of the Ha- 
ers, Naaper; Clerk for Inrolling Letters Patent, &c. not em- 
of ployed in proceedings of equity, but concerned in making 


out commiſſions, patents, pardons, &c. under the great 
the leal, and collecting the fees thereof: A Clerk of the 
ad- Faculties for diſpenſations, licences, &c. Clerk of the & vide 2 
pa- Preſentations, for benefices of the crown in the Chancellor's H. 8. c. ac. 
nich gift; 
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+ Vide 25 gift; Clerk of + Appeals, on appeals from the courts of the Z 
H. 8. c. 19. Archbiſhop to the court of Chancery; and divers othe| 


Df the Dfficers. 


officers and clerks, who are conſtituted by the Chancellor, 

commiſſion or letter, and they are to attend the Lord Chan- 
cellor for particular purpoſes, and on particular occaſions; 
ſuch as the Scaler MWrits, &c. Others are granted by 
patent from the King; as the Clerks for writing Licences of 
Alienation, Writs of Licences of Protection, and many other, 
of the like nature, And ſome are ordained by Parliament 
to be nominated and conſtituted by the King's Letters Pa- 
tent; ſuch as the Y/riter and Inroller of Confirmations of 
all Licences, and Diſpenſations, as ſhall be brought into 

Chancery under the Archbiſhop of Canterbury's ſeal, &t. 
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Court of Chancery. 


e . 


Of parties to the ſuit: And of proceedings in 
| equity in general. 


; S the buſineſs of this court is chiefly taken 


up in its extraordinary quality ; we intend 

in the following treatiſe intirely to confine 

ourſelves to that branch; and therefore, in this 

court, ſuits are generally commenced, proſecuted 

and defended by parties in their own names only, 

except in caſes of infants, iunaticks, ideots, and feme 
coverts ; and they are proſecuted by ſuch in the 

name of ſome perſon as their prochcin amy, or next 
friend, and by their committees in caſe of luna- 

| ticks and ideots ; but if ſuits are brought againſt 
H £Þ any of theſe perſons, they muſt have guardians 
K 2ppointed or aſſigned them by the court, by whom 
they mult anſwer and defend ſuch ſuits, 

| Suits 


32 
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Ok Parties to the Suit: And of 

Suits may alſo be brought here either in the 
party's own right, or in right. of another, or in 
both the rights : Of the firſt ſort are moſt ſuits in 
this court; of the ſecond ſort are ſuits by execu- 
tors, adminiſtrators, truſtees, &c. and of the laſt 
ſort are ſuits of Baron and feme, for lands, Sc. of 
the wife's right. And whoever ſues in his own 
right muſt take care that he hath no legal diſabi- 
lity ; as outlawry, excommunication, &c. for ſuch 
diſability may be pleaded in bar. 

Regularly all that are intereſted are to be made 
parties, etherwiſe the defendant may demur ; or 
if he doth not, the court will not proceed to a de- 
cree; or if a decree be made, it may be reverſed; 


but if it be not reverſed, yet none but ſuch as 


were parties and thoſe claiming under them can be 
bound by it. . 

Al. covenants for himſelf and his heirs, that a 
jointure houſe ſhall remain to the uſes in the ſettle- 
ment. The jointreſs brings a bill againſt the heir 
for a performance; tho* at law the creditor may 
ſue the heir only where the heir is expreſly bound; 
yet as the perſonal eſtate is the natural fund to 
pay all debts, and as the executor may make it 
appear that he has performed the covenant, the 
executor muſt be made a party in equity. 3 Will. 
Rep. 331, 332, 333. ; 

But if a bill is brought by a mortgagee againſt 
the heir of a mortgagor, to forecloſe, the execu- 
— of the mortgagor need not be made a party. 
Ibid. 

Bill for an account of the perſonal eſtate of A. 
tho* the perſon who has the right to adminiſter to 
A. be a party, yet this is not ſufficient without 
adminiſtration actually taken out; for if any ac- 
count ſhould be taken it may be all overhaled 
again when adminiſtration ſhall be taken out. 
Hil. 1734, Humphreys v. Humphreys, 3 -” zll. 
i =» h. 


Pisceepings in Equity in generat: 


he Ke. 349: But fee Proced. in Chan, 63. Mich. 
in 17696. Cleland v. Cleland, where an objection of 
: this kind. is over- ruled; and the making a wife a 


party, who had poſſeſſed] herſelf of her huſband's 
at MW perſonal eſtate, and diſpoſed of it, and who aps 
of peared to be the perſon by law intitled to admini- 
wa tration, tho? ſhe denied by her anſwer that ſhe h 
bi. taken adminiſtration, was held ſufficient, 
They only are defendants to a bill againſt whom 
proceſs is prayed. Per Parker C. Fawkes againſt 
ade Pra, Mich. 1719. 1 Will. Rep. 593. 
The grantee of a rent-charge muſt make all the 
purchaſers parties. And if two or more have a 
d: oint intereſt, regularly they mult be all parties; 
bo if two or more, are liable to a demand, you 


„ - 


tors, truſtees, or their repreſentatives, are to be made 
parties; but tliis rule may be diſpenſed with, if 
any of them are not amenable, or if they have 
ſtood out proceſs to a /equeRration. 1 
Where there is a general account prayed to bear 
a proportion of loſs, and the parties and nbt par- 
ties are equally affected, the bill ſhall not abate for 


* want of parties; for it will appear before the 
the I (aſter as if all were there. 145. Ca. in Cha. Pas. 


Pill. 5 Anne, 5 
Or where there are two executors, and one of 
at them lives beyond ſea, the executor abroad need 
not be made a party, if the executor here has aſ- 
ſets in his hands. Jbid. Jeffery v. Napper, Pas. 
7 Anne. 22 | 5 
In caſe of a charity, it is unneceſſary to make 
u the tertenants parties. 1 Salk, 63. 1 Will, 


Rep. 99. | 


80 All parties to a veſtry order muſt be made de- 
aled fendants. Mich, 15. Car, Hinchman and Ayer, 
gut. 2 333. ; | e | | 
Vill. OL, J. D | 4 re- 


Rep. 
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' be cannot proceed againſt one alone. So all execu-, 


>y 


24 Pk Parties to the Suit: And of 
A. reſiduary legatee, brought his bill againſt 
B. who was one of the executors (without his co. 
executor ) to have an account of B's own receipts 
and payments, the co- executor need not be made a 
party. 2 Vol. Abr. Eg. x65. Ca. 3. | 

A. propoſed to raiſe a bank, and to procure ani 
act of Parliament to eftabliſh and ſettle it; abewf 
fifty joined with him, were at equal expences. Thi 

. projet being likely to take effect, two hundred andi 

fifty more ſubſcribed to raiſe a fund; but in effect. 
ing the project about 6000 J. were loſt, and ſo ii 

dropped. Then the perſons who were this 6000 
out of pocket exhibited their bill againſt ſixteen 
of the two hundred and fifty ſubſcribers to ben 
their proportion of the loſs. Moved, that the bin 
bill ſhould abate for want of parties, but over 
ruled. Eaſter 8 Ann. 2 Vol. Abr. Eq. 166, Ca. 7. 

A truſtee for three cannot be called to an ac: 


count by one of them, without making the other _ 
truſtees parties, Mich. 1682. Honne and Stevens 4 
1 Vern, LED. >. | 5 

5 


But one jegatee may fue without the others 
| Mich. 34 Car. 2. Haycock and Haycock, 2 Chanſ 
| Ca. 124. Tho' one legatee may ſue, yet if the. 
| | reſidue of the perſonal eſtate be deviſed to three, 
Quere, Whether one alone may ſue for his part! 
and Vide Nel. Chan. Rep. 243. where it is held he 
cannot. * 
Executors muſt be made 1 rruſtees c0- 
obligors, Sc. Vide Nel. Rep. 3 
N All executors muſt ſue and + 4 ſued. 3 Chan, 
1 | Rep. 92. 1 Chan. Ca. 277, But if the plaintiff 
ſues one executor, and alledges in his bill that he 
knows not the other, and prays a diſcovery who he 
j is, and where he lives; this will be no cauſe eff 
N demurrer. Ruled Mich. 168 2, Bowyer and Covert 92. 
I Vern. 95. 


In Wh ) 
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In a bill to be relieved touching a leaſe for years, 
or rather perſonal duty againſt executors; tho the 
executors be but executors in truſt, yet it is not 
de neceſſary to make the ceſtai que: truſts, or reſiduary 
legatees, parties. In an Anonymous Caſe, Mich, 
e an 1684. 1 Vern. 261. "IH 5 
deu If an executor of an obligor be ſued here to 
Thi diſcover aſſets, you muſt make all the (a) obligors () Quere is 
andi parties, that the charge may lie equal. 2 Vent. am 
348. Vide Nel. Chan. Rep. 105. where it is held not 1 
ſo ij not to be neceſſary to ſue all the obligors; and that Tigi 
0 any one who is compelled to pay the money, may them es 
teen oblige the others to contribute. eee 


only as ſures 
bea Ns \ Sn; ties ? But it 
a is clear that if a judgment be had at law azainſt one obligor, you ma ſue the executor of 

him alone to diſcover, aſſets, &c, becaule. the bong is drowned in the judgment, Vide 
2 Vent, 348. 2 Chan, Ca. 29. | | 


* 
* 


4 begins bis will thus: As to all my worldly 
theſeſtate, my debts being paid, 1 give, Sc. then de- 
viſes part of his fee-ſimple eſtate in fee to his bro- 
ther B. and other parts of his eſtate to C. and 5. 
B. entered and deviſed his real and perſonal eſtate 
o his wife and ſon, who fold their lands for a va- 
bable conſideration 4 the ſimple contract creditors 
brought their bill againſt the ſeveral deviſees of the 
premiſes, and the purchaſers, to have the lands ſold 
for ſatisfaction, Cc. but the nephew and heir of 
the firſt teſtator was not made a party to the bill, 
and held by the Maſter of the Rolls, that as. the 
eſtate had been for ſome length of time quietly en- 


Where there is onſy an equitable charge on a 
In N copyhold, andthe legal eſtate deſcends to the heir, 
i e . it 


- A 
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it is neceſſary to make the heir a party, otherwiſe Wl 
the legal eſtate of the copyhold could not be con- 
veyed to a war rs but if the heir at law had, 

after the teſtator's death, conveyed away all the co- 
pyhold eſtate, then ſuch grantee being capable of 
conveying to the purchaſer, it might not be neceſ- 
fary to make the heir a party. 3 Will. Rep. 97. | 
The ſecretary and book-keeper of the Eaſt-India 
company were made defendants to a bill for the 
diſcovery of ſome entries and orders of the com- N w 
pany. Demurrer, becauſe they might be exami-| 
ned as witneſſes, and that their anſwers could not 
be read againſt the company. Demurrer over. 
ruled, left there ſhould be a failure of juſtice, be. 
cauſe the company is not liable to a proſecution for 
perjury, be their anſwer never ſo alle 3 Wil. 
Rep. 310. Wych and Meal. 3 
It is a general rule, that no one need be made 2 
party, againſt whom, if brought to a hearing, the 
plaintiff can have no decree. Thus a reſiduary 
legatee need not be made a party; and for the 
ſame reaſon, in a bill brought by creditors of a 
bankrupt againſt the aſſignees under the commil- 
ſion, the bankrupt himſelf need not be made a 
party. By the Maſter of the Rolls, Degolls v. | 
Ward, Hit. 1702. tho* formerly it was held that ¶ ou! 
the bankrupt muſt be made a party. 3 Will. Ry 
_— none need be parties to a bill, except thoſe ¶ for 
311. S. P. that may be bound by the decree. And great cau- WW iſſu 
tion ought to be uſed in making defendants to à has 
bill; for if it be matter of evidence, whereby to cou 
make a_diſcovery, you will be obliged to pay adr 
them their coſt; and another thing, you deprive I Eg 
yourſelf of their evidence; for it is be conflant 
rule of this court, that the anſwer of one defendant reli. 
cannot be read againſt another; and eſpecially when it | | 
doth not appear, that they have any thing in their I ira 
= | OD cuſtody, 


debt. 


| out the other. 
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3 cuſtody, nor pray any thing againſt them, for then 
| they may very well demur to the bill. 


A remainder man need not be a party to a bill 


W (one end of which was to impeach a ſettlement) 
becauſe a remainder man is not regarded in equity, 
2 Vol. Abr. Eq p. 166. 


neither can he be bound. 
(a. 8. | 
A. having outlawed B. for a debt due on a bond, 


: brought his bill againſt B. and C. a truſtce for B. 


with reſpect to an annuity of 20/7. per annum, de- 


viſed to B. in order to ſubject this annuiiy to As 
By the outlawry, all B.'s intereſt, as well 


equitable as legal, was forfeited to the crown ; and 


A. muſt ſet a grant thereof from the crown, and 
make the attorney general a party. 


1 Will. Rep. 


445+ 
In a ſuit on behalf of a charity, for arrears of a 


rent-charge, it is not neceſſary to make all the terte- 
W nants of the land, out of which the rent iſſues, 


parties. 1 Will. Rep. 599. | 
Where a bill is brought for ſurrender of a copy- 


hold eſtate held for lives, the lord muſt be made 


a party ; cont. in caſe of copyholds of Inheritance. 


Vide 2 Vol. Abr. Eq. 167. Ca. 15. 


A. cannot ſue as a creditor one co-executor with- 
9 Med. Ca. in L. and E. 89. 

Nor as reſiduary legatee. ibid. 
A. leaves a perſonal eſtate to her executor in tru 


for her baſtard, who dies inteſtate without wife or 


iſſue. The executor brings a bill againſt B. (who 
has the baſtard's portion in her hands) for an ac- 


count. The attorney general and the bankrupt's 


adminiſtrator muſt be made parties. 2 Vol. Abr. 


Eg. 168. Ca 21. | 
To a bill for relief, all parties neceſſary to the 
relief muſt be made parties. id. 170. Ca. 28. 
If one of the defendants is proſecuted to ſeque- 


ſtration, the cauſe may be carried on without him. 
D 3 | 


Mich. 
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Mich. 1699. Parker and Blackburn. — Yet, I 
think, in ſuch caſe, if the ſequeſtration be for want 
of an anſwer, you muſt obtain an order that the 
plaintiff's clerk in court may attend with the record 


of the bill at the hearing; and the court will then 
decree the bill to be taken pro confeſſo againſt that | 

defendant ſequeſtred, and at the fame time make 
ſuch decree againſt the other defendants who have 
anſwered, and are brought to hearing, as the court 


ſhall think fit. 


5am 2. By the late act of parliament, * where a defen- 


(-) Mr. proceſs of jubp#na, upon an affidavit (a) thereof, 


rjeant 


Barnardiſon the court makes an order apointing him a day to 


Ia bi re- appear to the plaintiff's bill, which order is to be 


caſescin inſerted in the Gazette, as directed by the ſaid act; 
er te geg. and that order being read in the pariſh church of 
tells us, that the Jaft place of the defendant's abode, and ſtuck 


He pop at the Koyal Exchange, the court, upon the de- 


was, that it fendant's refual to appear to the plaintiff's bill, 
3s not ſuffi. | | 


Gene upon will make an order for the bill to be taken pro 
this Statute confeſs. | | 


to make | ; 
Affidavit, that the Party making it was informed, and believes that the defendants with- 
drew themſelves into Ireland in order to avoid being ferved with the proceſs of this Court, 
but it muſt likewiſe be ſworn by wwhon: the Deponemt received ſuch information, 17 Vin, 
Abr. 543, 544+ in Notes, | | | 


A bill may be brought againſt one factor without 
his co-faftor, being beyond fea. 

Before anſwer the plaintiff may, by motion of 
courſe, obtain an order to amend his bill, and add 
parties; And alſo any time before publication, the 


court will ſuffer the plaintiff to add parties; and, 


without coſts, it there be no plea or demurrer ; 
and if the addition or amendment be fo ſmall as 
not to require a new copy of the bill, nor any fur- 
ther anſwer from the defendants who have alrcady 
anſwered, the plaintiff amending the. defendants 

„ | FODIES. 


dent cannot be found to be ſerved with proceſs, and | 
it is believed he abſconds to avoid being ſerved with | 


"3 


| 


Moceedings in Equity in general. 39 
| {Wcopics. And even after publication, and at any 
nt time before hearing, the plaintiff may obtain an 
he order to add parties to his bill: But in this caſe the 
rd cauſe, as to ſuch new defendants, muſt be heard 
en upon bill and anſwer. 
lat Where three or four orders are obtained for the 
ke amendment of a bill, and new ingroſſments made 
ve under thoſe orders, the rule of court is, that if the 
art WW plaintiff moves for further liberty to amend his bill, 
be ſhall pay full coſts ro be taxed. Brind/del and 
-n. Sr Jobn Thompſon, Barnard. 332. | 
nd | No bill ought to be amended without order of 
ith court had for that purpoſe, upon petition, or mo- 
of, tion. No proceedings ought to be had upon 
to an amended bill *till the () coſts. of the former (i The 
be proceedings are diſcharged. Gage v. Lifter, 1705. — may ee 
& ; If a defendant anſwers inſufficiently, and you except amend bis 
of to fuch anſwer, and it is referred to the maſter, wWhomenof205, 
ick upon arguing the exceptions before him, reports "ter 
de- the anſwer inſufficient ; in this caſe you may move is put in, if 
ill, or petition to amend your bill without coſts, ſug- n de be 
pro geſting that the anſwer is reported inſufficient, andargued; and 
praying that he may anſwer the exceptions 8 
im. amendments at the ſame time; and in like caſe if payment of 
our, you except, and the defendant ſubmits to anſwer; Þ* denne. 
and you find it neceſſary to amend your bill, here i _ _— 
may be done without coſts. "gs 
out Where a decree is obtained for ſatisfaction of 
tradeſmen's bills by part-owners of a ſhip, and 
of ſome of the tradeſmen are no parties to the decree z 
add any of the tradeſmen, not parties, may, after the 
the decree drawn up, or even ſigned and enrolled, move 
and, I the court, and obtain an order, that paying his pro- 
er; portion of the charges of the coſts of the ſuit in 
as obtaining the decree, he may be ler in to prove his 
fur- debt, and have the benefit of ſuch decree. Andi in 


ady all like caſes *tis the ſame. 


. 
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* 


the court muſt be obtain'd for that purpofe. 
On a plea. in abatement, for want of proper par. 


Ok Parties to the Suit: And of | 


Before anſwer, a defendant may be ſtruck out 
upon the plaintiff's motion; and if a defendant an- 
ſwers and diſclaims, or appears diſintereſted, his 
name may be ſtruck out on motion of the plaintiff; 
but it muſt be with coſts to be taxed after anſwer, 
So a defendant may be ſtruck out at any time before 


hearing; but after appearance and anſwer, it is with 


coſts ; the bill, as to him, being diſmiſs'd. A 
plaintiff may likewiſe be ſtruck out of the bill a 


any time before hearing, if thoſe that are left be 
ſufficient to anſwer the coſts; but a ſpecial order of 


ties, it is in the power of the court to- diſmiſs the 


bill without prejudice, or to give leave to amend | 
on payment of coſts of the day. 1 Will. 428. 
No amendment to a bill in part where it has been 


diſmiſſed upon the merits. 2 Will. Rep. 402. 
After a demurrer to the whole bill allowed, the 

bill is regularly out of court, and no inſtance of 

leave to amend it. 2 Will. 3oo. 

For more relating to parties, fee 2 Vol. Abr. 


£4. 630. 


Thus much may ſuffice for the preſent with regard 
to parties. Come we now to ſpeak briefly concern. 


ing bills, and the proceedings thereon in general. 


And firſt, with reſpect to a bill in equity: It is 
jn nature of a declaration at law, wherein the 
plaintiff is to ſet forth the circumſtances of his caſe, 


as for ſome fraud, force, or injury done him, pray- 


ing relief; for that he is without remedy by the 
common law, and alſo proceſs of /ubpena againſt 
the defendant, to compel him to anſwer the charge 
of the bill: And if it be to quiet the poſſeſſion of 
lands, or to ſtay waſte, or proceedings at law, he 
therein alſo prays an injunction, &c. = 


Bil 
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Bill lies to perpetuate the teſtimony of witneſſes 
to prove a Modus. But Q if to eſtabliſh one, 
Vern. 130. C. 114. 

Bill lies for ſolicitor's fees only, if for buſineſs 
done in equity; or if for buſineſs done in another 


court, if it relate to a demand made by a in 


this. Vern. 203. 
Bill of diſcovery by African company againſt a 


W merchant, who agreed not to trade in their goods, 


and a penalty in caſe he did; it being his own 
agreement, he ſhall diſcover, 2 Yer. 244. 

Omiſſion of a clerk, in ingroſſing writings, ſup- 
plied by a decree. Finch 301. 

When the chancery (according to rule) cannot 
relieve in a juſt cauſe, the parliament will give 
ſpecial directions for relief. 1 Chan. Ca. 20g. 

Bill of diſcovery of bankrupt's eſtate, he muſt 
be a party. 2 Vern. 32. 

If a bill be exhibited, where the Lord Chancellor 
is a party to the ſuit, it muſt be directed to the 
King's moſt excellent Majeſty; (for no man can be 


both judge and party in a ſuit) and the word Ma- 
jeſty muſt be uſed in the prayer, and concluſion 


thereof, inſtead of Lordſhip. 

The bill muſt have all neeeſſary parties, both 
plaintiffs and defendants, and muſt be under coun- 
ſel's hand; and it ought to be true in ſubſtance, and 
the matter plainly and ſufficiently alledged ; and 
ought not to be ſtuffed with repetition of deeds, 
Sc. in hæc verba, but the effect and ſubſtance of 
ſo much of them only as is pertinent and material 
to be ſet forth; but it muſt not be impertinent, 
nor criminal, Ber ſcandalous; for if it is, the de- 
fendant may refuſe to anſwer it until ſuch ſcandal 
and impertinence be expunged : But the defendant 


is to move the court, upon which he obtains an or- 


der 


42 Ot parties to the Sult: And ok 
(c) The der to have the bill (c) referred to a Maſter, and he 


chequer was to report whether it be ſcandalous or impertinent; 


of Opinion, hich if ſo reported, the court upon m6tion will | 


that after an 


anſwer is make another order that ſuch impertinence or ſcan- 
come in, it dal be expunged by the ſaid Maſter; and that the 


js too late 


torefer che plaintiff ſhall pay the defendant his coſts occafioned | 


— by ſuch impertinence or ſcandal, to be taxed by the 


bot it s bald Maſter. See more of this, vol. 2. under the 
never R . ; 

late to refer head of Cofts. N 

for ſcandal, Beunb, 304. Pl. 387. 


Note; The counſel who ſigned the bill, ought of | 


right to pay theſe colts. _ | 
N. B. If it be for ſcandal, in the defendant's an- 
ſwer, the Maſter uſually taxes very large coſts; and 
if it be very ſcandalous, the Maſter may tax the 
plaintiff 100 I. or more for his coſts; therefore 
great care ought to be taken in drawing the bill or 


anſwer, that it be not ſcandalous. And ſo alſo in 


a bill reported. impertinent, very great cofts are | 


commonly tax'd. pet | 

Where a perſon may be allowed. to ſet forth in 
a bill, particular inſtances of combination. vide 
Barnard. 263. 

When a particular combination is alledg'd in a 
bill, a particular anſwer muſt be given to it. bid. 

Bills in equity are uſually brought for ſuch mat- 
ters as are without remedy at common law. And in 
ſpecial caſes this court will grant relief againſt, be- 
fides, and beyond the rules of the common law. 


After the bill is drawn or peruſed and ſigned by 


counſel, then it muſt be fairly ingroſs'd on parch- 
ment, with double one-ſhilling ſtamps, and being 
filed with the Six clerk, the plaintiff takes our a 
ſubpæna to compel the defendant to appear to and 
anſwer the ſame : But if the bill prays an injunction 
to ſtay proceedings at common law, or to ſtay 
| waſte, you may take out proceſs of ſubpæna before 
N | the 


i177... -.. ͤ YR . r . .. a + 3% 
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the bill be filed; but you muſt take care to have 


your bill filed by or- before the return of the 


3 ſubpena. 5 | 
= Proceſs of ſabpæna being iſſued, and the defen- 
© gant therewith ſerved, he appears, and puts in his 


anſwer to the bill (if there be no cauſe for a plea 
or demurrer) then the plaintiff replies: But if the 
anſwer be inſufficient, the plaintiff files or delivers 


' exceptions to the anſwer as inſufficient 5 which ex- 


ceptions muſt be ſigned by counſel; and the defen- 
dant has eight days after exceptions filed, or de- 
livered, to ſubmit whether he will put in a further 
anſwer or not; and if he does not ſubmit to put in 
a further anſwer, the plaintiff may move to refer 
it to a Maſter to look into the bill, anſwer, and ex- 
ceptions, and certify whether the anſwer be ſufficient 
in the points excepted to or not ; which if reported 


inſufficient, the plaintiff takes out a ſubpæna againſt 
the defendant for 40 5. coſts, if the anſwer was 


ſworn in town; but if ſworn in the country 50 5. 


coſts; and takes out another ſubpæna returnable im 


mediately againſt the defendant, for him to put in 
a better anſwer ; which /ubpzna may be ſerved on 
the defendant's clerk in court: But the defendant, 


if he is adviſed by counſel that his anſwer is ſuffi- 


cient to a common intent, may take exceptions to 
the Maſter's report, which exceptions muſt be ſign- 


ed by counſel on a double ſix-penny ſtamp'd ſheet, 


and deliver'd to the ſenior regiſter of the regiſters 
office; and at the ſame time depoſite five pounds 
with him, and take his certificate thereof ; a copy 
of which muſt be ſerved on the plaintiff's clerk in 
court, And after ſuch exceptions filed, either party 


may petition the Lord Chancellor to appoint a day 


for arguing the exceptions before his Lordſhip; and 
if thoſe exceptions are allowed good, the court 
orders the defendant to take back his g J. depoſited 
With the regiſter ; but if thoſe exceptions are over- 
7 ruled, 
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ruled, the court' orders the plaintiff to receive the | 


5 1. from the regiſter, and which 5 J. depoſite is in 


lieu of all coſts with regard to ſuch exceptions taken 


and the arguing thereof. When a replication is 


filed by the plaintiff to the defendant's anſwer, he | 


may take out a /ubpena to rejoin againſt the defen- 
dant, and ſerve him therewith ; or he may petition 


or move the court for a ſubpœna to rejoin, returnable 
immediately, and that ſervice thereof on his clerk | 


in court may be deemed good ſervice on the de- 
fendant; and if his witneſſes live in the country, 
may in the ſame petition pray that the defendant's 
clerk in court may in four days after notice join 
and ſtrike commiſſioners names with the plaintiff's 
clerk in court, or in default thereof, that the plain- 
tiff may have a commiſſion for examination of his 
witneſſes directed to his own commiſſioners. 

Note; A mortgagor may apply to the court, 
even without putting in any anſwer, that it may be 
referred to the Maſter in purſuance of the late act, 
7 Geo. 2. cap. 20. whereupon the court will make 
the ſame order as tho* the cauſe was at iſſue and 
ripe for hearing. | 

Witneſſes may be examined upon interrogato- 
ries, either in court, or by commiſſion in the coun- 


try, wherein the parties uſually join: And when 


the plaintiff and defendant have examined their 


witneſſes, an eight day rule is given to paſs publi- 


cation, which when expired, publication is to be 
made of the depoſitions, and the cauſe to be ſet 
down for hearing on the Six clerk's certificate, after 
which follows the decree,  _ 

But if a rule is given to publiſh, which is likely 


to expire before the witneſſes are examined, either 


party may apply to the court, ar by petition, to 
enlarge the time. | 


The Court of Exchequer made a: general order, 


that when publication was paſſed, and the depoſi- 
| tions 


Pioteedings in Equity in general. 
tions delivered out to be copied, they would in no 
caſe enlarge publication, or give liberty of examin- 


ing any more witneſſes. Bunb. 330. Pl. 410. 


Note ; When the plaintiff nd ſufficient matter 


confeſſed in the defendants anſwer, whereupon to 
ground a decree, he may proceed to ſet down the 


cauſe for hearing upon bill and anſwer : Burt in that 


| caſe the plaintiff” muſt rake the defendant” s anſwer 


to be true in all points. 

The decree being ſerved: upon the defendant, by 
a writ of execution thereof, under the fea} of the 
court; if he refuſes to obey it, all the uſual pro- 


8 ceſſes of contempt may iſſue out againſt him for his 


impriſonment, *till he yields obedience to it; or 
there may be an ifunction granted for the poſſeſſion 


Jof land, where the decree is for land, and the party 


remains obſtinate after his impriſonment; and if 
this is diſobeyed, the court may grant a ſequeſtra- 
tion of the land: But uſually a commiſſion or. a 
writ of aſſiſtance is directed to the Sheriff to put the 
plaintiff in poſſeſſion. 

If the defendant doth not appear on being ſerved 


with proceſs of ſabpæna in order to anſwer 3 then 
upon affidavit of ſervice of the ſubpæna, an attach- 


ment may be iffued: againſt him; and if a non eſt 


| inventus is return'd by the Sheriff, an attachment, 


with proclamations, directed to the Sheriff, may be 
iſſued ; and this being alſo return'd non eſt inventus, 
and if he ſtands furcher in contempt, then a com- 
miſſion of rebellion, directed to four or mere 

ſons commiſſioners, may be iſſued for Nan 


ing him, and taking him into cuſtody, who may 
either detain him in cuſtody, or may bring him 
into court, and the court will make an order to 


deliver him to the Warden of the Fleet, if taken in 
London; and if taken in the country, may deliver 
him to the county goal, in the execution of which 
commiſſion, the perſons to whom 'tis directed 

may, 
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may, with the aſſiſtance of a conſtable, juſtify 
breaking open doors, if they know the perſons to 
be within the houſe. And if the defendant ſtands 
further in contempt, then on a non eft inventu; 
returned by the commiſſioners, you may move the 
court upon the ſaid commiſſion of rebellion (which 

muſt be produced) for a Serjeant at arms; and if 

he cannot be taken, on the Serjeant's certifying the | 
fame, you may move upon his certificate for an 
order for a ſequeſtration, directed to certain com- 
miſſioners to ſequeſter the defendant's perſonal | 
eſtate, and the rents. and profits of his real eſtate, | 

until anſwer and further order; by virtue of which 

order a ſequeſtration is iſſued. 
(d) Upon 2 Note; When a defendant is in (d) contempt for 
time to an- Want of an anſwer, and an inſufficient anſwer is 
8 by put in, which is no anſwer at all; the plaintiff is 

the Court of not to begin his proceſs de novo, but to go on from 
ir melde the laſt proceſs. AMSS. Ca. Temp. King C. Lach 
an eftblith- Abergavenny againſt Lady Abergavenny. 2 Kel. 5. | 
the future, that where time for anſwering is out, the defendant ſhall be deemed in con: 
tempt, though no attachment is ruled; and in ſuch caſe he ſhall not have further time 


to anſwer without entering his appearance with the Regiſter as upon a contempt. Bunb, 
290, Pl, 372. Ibid, 251, Pl. 325, | ; 


But if a Peer is a defendant, you muſt procure 
the Chancellor's letter miſſive for his appearance 
(which is obtain'd by petition) and at the ſame time 
you deliver him the letter, you muſt give him an 
office-copy of the bill, ſigned by the Six clerk, or 
his deputy ; and in caſe; he don't.appear, you. 7 
then have a ſubpæna againſt him; and (if he is ſtill 

in contempt) you may move for an order to ſhew 
cauſe in eight days after perſonal ſervice of the order 
on the defendant, why a ſequeſtration ſhould not go 

forth; and if he ſtill ſtands out, a ſequeſtration iſſues: 
Vide 2 Vent. 342. Danv. Abr. 576. 4 Bac. Abr. 
238. Gill. Chanc, 65, 66. 3 Seld. 1543. 


And 
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And if a bill be againſt a Member of Par- 
to fHament, you muſt give him an office- copy thereof, 
ds WW ſigned as aforeſaid, and at the ſame time ſerve the 
us 8 ub p nd. 
he # Nos; By a late order ſuch perſons are not obli- 
ch ged to pay for, or take out any other copy of ſuck 
if dill upon his appearing thereto. 28th Nov. 1743. 
he RS And where a defendant wilfully refuſes to an- Of taking 
an ſwet, and ſtands out all the proceſſes of contempt, ned 
n- iz. attachment, proclamations, commiſſion of re- 


al bellion, ſerjeant at arms, and ſequeſtration ; the 
te, matter of the bill will be taken pro confeſſo, and 

ch WR decreed accordingly; but the defendant muſk. have 

W firſt appeared or been in cuſtody. 

or If the defendant: ſtands out all contempt: to a 
is WW /equeſtration, the plaintiff may move to have his 
is billtaken pro confeſſo, tho the ſequeſtration be not 
m Ralcd or executed. Lucas's Reports 431. 7 


If the defendant appears to the ſabpena, ad. 
. prays a further day to anſwer, and has: it, and 
on: I afterwards ftands out all the. proceſſes of con- 


ime BY tempt, the bill will be taken pro confe Yo. Chan. 

her” Rep. 65. 

| But 3} if the defendant bach not appeared, Wee 
Ire court will not decree the bill to be taken pro con- 127, 8 
ce ee, but will order a ſequeſtration againſt his real 
me and perſonal eſtate, untill he clears his contempt; 
an for no decree can be had againſt him "till he has 
or appeared. 2 Chan. Rep. 283. | 
A But where a defendant abſconds or goes abroad 
till to avoid being ſerved with proceſs, upon affidavit 
e the court will take the bill pro confeſſo, and may 
zer order the plaintiff to be paid his demands out of 
go the eſtate ſequeſtred according to the decree z the 
es. plaintiff giving ſecurity to abide ſuch order touch- 
ing the reſtitution of the eſtate, as the court ſnall 

make upon the defendant's appearance; but in 

1 caſe ſuch plaintiff ſhall refuſe to give 2 
nd then 


— 


- 


Ok Parties to the Suit: And of 
then to remain under the directions of the court; 
until the defendant appear to defend ſuch ſuit. Sex 
Stat. 8 Geo. 2.6.25. | t cken 

The opinion of Lord Chancellor upon the above 
ſtatute of the 5 Geo. 2. C. 25. .. 1. was, That it 
was not ſufficient to make an affidavit, hat the 
party making it was informed, and believed that the | 
defendants withdrew themſelves into Ireland in order 


to avoid being ſerved with the proceſs of this court; 


but it muſt likewiſe be ſworn, by whom the party 
depoſing received ſuch information. Barnard, Chan. 
s.. 1 ho Thc. 
The defendant being a priſoner in the King's 
Bench, refuſed to anſwer z whereupon it was prayed 
that the bill might be taken pro confeſſo, if he did 
not anſwer by a certain day; but the court was of 
opinion, that unleſs the defendant was in the pri- 
ſon of the. court, the bill could not be taken pro 
confeſſo; whereupon he was removed by habeas 
corpus into the Fleet, and having a day given him 
to anſwer, and he ſtill refuſing, the bill was taken 
pro confeſſo, and he was ordered to be kept cloſe 
priſoner. Chan. Rep. 50. 

| Where the defendant is in cuſtody upon proceſs 
of contempt (after appearance), and being brought 
into court, and hearing the bill read to him, and 
he is required to anſwer, but obſtinately refuſes fo 
to do; in this caſe the court will order the bill to be 
taken pro confeſſo. Moſeley. 384. | 

And if the defendant demur, and the demurrer 

be over-ruled, and the defendant ordered to anſwer, 
if he refuſes, the bill may be taken pro confeſſo. 

A quaker being in contempt for not anſwering 


bar, Lord Chancellor admoniſhed him of the peril 
of perſevering, but he ſtill refuling to anſwer on 
oath, the bill was taken pro confeſſo. 2 Chan. 
Ca; 237. | | 

[ But 


Pꝛoteedings of Equity in general. 49 

But it is preſumed, if a quaker will now put in 

his anſwer upon affirmation, it is ſufficient ; but 

f he refuſes, then the bill may be taken pro confeſſo, 
as in other caſes where upon oath. res 

= Note, Taking a bill pro confeſſo has not been of 

Wong ſtanding, it having been formerly the practice 

to make proof of the bill, if the defendant ſtood in 

Wcontewpt to the laſt proceſs ; but lately the practice 

has been, that if the defendant ſtands out all pro- 

Weceſs of contempt to a ſequeſtration, the cauſe is ſet 

down to be heard, and the record of the bill pro- 

duced, and taken pro confeſſo ; but if time be given 

for a defendant to anſwer, tho? after the ſequeſtra- 

tion, and tho' the anſwer be reported inſufficient, „ 
yet the bill ſnall not be taken pro confeſſo. 2 Will. | 

Rep. 556. See Moſeley 386. 


ri- Where proceſs of this court will not affect lands 
ro in Jreland, to ſequeſter them for a contempt, vide 
as be caſe of Sir Jobn Fryar v. Vernon, 8 Mod. 124. 
m Note, Plaintiff brought her bill againſt Defendant 
en for an account of profits, &c. and after Defendant 
le had fully anſwered, Plaintiff amended her bill three 


times, to which Defendant put in three ſeveral pleas 


ſs Hand demurrers, which had been all over-ruled, and 
ht the Defendant ſtood in contempt to a ſequeſtration 
nd for not anſwering the amended bill. Plaintiff now 
ſo moved for liberty to ſet down the cauſe on the ſe- 
be queſtration, in order that the bill might be taken 
ro confeſſo, &c. when it was objected that there 
rer being an anſwer to part (viz. the original bill) the 
er, bill could not be taken pro confeſſo. becauſe part 
was fully anſwered and denied, Sc. And the 
ng caſe of Hawkins v. Crook was cited. But on the 
he part of the Plaintiff it was urged, that if Defendant 
ril Iby anſwering part, and refuſing to anſwer the moſt 
on {material point of all, ſhould prevent the bill's being 
an. taken pro confeſſo, that would put the Plaintiff in 
| a much worſe condition than not anſwering at all, 
Zut — and 
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anſwer by the next term, except as to matter of ac. 
count, no order was made upon the main queſtion. 


Df Parties to the Suit: And ok 
and would encourage Defendant by this method to if 
elude the juſtice of the Court, &c. And as to Hau. 
Eins v. Crook, Defendant there was willing and deſi. 
rous to put in a full anſwer, and that was at length 
the liberty given him by the Court. Lord Chan. 
cellor ſaid that this is an untrodden path, and af 
there are no precedents to direct, we muſt go upon 
the reaſon of the thing. At law, after the pary 
has appeared and is in court, if he makes default, 
Sc. judgment is given for the whole demand; andi 
if in treſpaſs, Sc. Defendant pleads, Sc. only til 
part, and ſays nothing to the reſidue, Plaintiff may 
take his judgment immediately for what is not an- 
ſwered ; and Courts of Equity form their procek| 
upon the ſame plan when the party is in court, G 
And it is a juriſdiction which ſeems abſolutely ne. 
ceſſary, and exerciſed by all Courts, that when they 
have the parties once before them, they ſhould hav 
it in their power to determine upon the right, & 
and therefore ſeemed ſtrongly to incline that the 
bill ſhould be taken pro confeſſo quoad the particu- 


lars not anſwered. But the Defendant offering tf 


4 Vin. Abr. 446. Pl. 1. 

A cauſe comes to be heard on a ſequeſtration, th: 
defendant obtains a week's time to anſwer, and the 
cauſe is adjourned, he puts in an anſwer, the plain- 
tiff refers it for inſufficiency, the Maſter reports ii 
inſufficient, and the plaintiff ſerves the defendant 
with a ſubpoena to make a better anſwer ; the cauſ 
comes on again, and the Maiter of the Rolls decree: 
the bill to be taken pro confeſſo, but this decree was 
reverſed by the Lord Chancellor, becauſe he coulio 
not preſume the bill to be true for want of an an- 
iwer, when by the records of the court there ap- 


peared to be an anſwer, (and admitted by the plain-{her 
tiff by his taking exceptions) and when ſeveral ma- Irene 
terial 


2 Was 
could 
1 an- 
e ap- 
plain: 
ma- 
terial 


Hor non-performance of the decree. 
Worney General moved for the defendant, that he 


f the Court, be examined in perſon. 
er was made accordingly. Moſeley 8 5. Pl. 86. 
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eerial parts of the bill were denied by the anſwer. 
aoſelo 389. Rus | 

A writ of execution of a decree, was by order 
Ecrved on the Defendant's clerk in court, he being 
one to Ireland, and an attachment was taken out 


And Mr. At- 


ight enter his appearance with the Regiſter, that 


Fe plaintiff might file interrogatories, and that a 


ommiſſion might be granted to Ireland to examine 
im to the contempt, being the only method could 
de taken, ſince he could not, according to the courſe 
And an or- 


non. | 
The Court ſuffers perſons to be examined on in- 


Perrogatories, to purge themſelves of a contempt, 
put never to bring themſelves into a contempt. 


oſeley 2 50. | 
You may move to diſcharges an order, though you 
Ire in contempt, for not obeying it. Moſeley 289. 
By the ſtanding rule of the Court, if the con- 
emnor, being examined on interrogatories, denies 
he contempt, the proſecutor may take out a com- 
iſſion to examine witneſſes to prove it; and the 


ontemnor can name only one commiſſioner, and 


ay croſs examine the proſecutor's witneſſes, but 
annot examine any witneſſes for him; but on pro- 


per affidavits, the Court will give him leave to exa- 


ine witneſſes to ſome ſpecial points, as the Lord 
hancellor did in this caſe, and declared, that he 


thought it a verychard rule, and that ſince the Pro- 
Jecutor might examine one in contempt in interro- 
gatories, he ought to be content with his oath. 


ofeley 3 12. Pl. 173. Anon. 
Note, That in ſeveral parts of theſe proceedings, 


there may be Affidavits, Petitions, Motions, Refe- 
rences, Reports, Exceptions, Certificates, Orders, In- 


E 2 junctions, 
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junctions, Fc. which, as they have no certain place 
aſſign'd them, but are oftentimes preparative to the| 
greater proceedings, I ſhall in the next place dif. 
courſe of the ſame, and the practice concerning them 
reſpectively. 


* 
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10 CHAP. II. 

N | . Of Interlocutory Matters. 

i NDER this general head I ſhall conſider, (1) 
1 Affidavits.— (2) Petitions.— (3) Motions.— 


(4) References. — (5) Reports. (6) Certificates.— 
(7) Orders.— (8) Paying and receiving money into 
court. (9) Izjunctions.—( 10) Certiorari's, —(11) 
Procedendos. (12) Ne exeat regno's.—(13) Homin 
replegiando*s.—(14) Habeas corpuss.—{15) Suppli. 
cavit. Which being ſeparately handled in this 
place, will render the reſt of the work more diſtini 
and eaſy. And rf}, 1 ſhall treat of affidavits. 


Of Afidavils, 
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N affidavit, generally fpeaking, is a depoſition 

in writing, ſworn before ſome perſon who // 

hath authority to adminiſter ſuch oath. relie 

And affidavits are uſually for certifying the ſer· ¶ day 

vice of proceſs, or other matters touching the pro-W. 2 

ceedings in a cauſe, And generally, where amy N 

motion or petition is made that is not of courle,W anne 

| an affidavit of the facts alledged is neceſſary. A 
G The true place of refidence, and alſo the title wor, 
of every perſon who makes an affidavit, ought to or; 

be inſerted therein: And it ought to ſet forth theſſ ſnou 

| matter bug! 


. , 
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atter of fact only which the party intends to prove 


hereby, and not any of the merits of the cauſe. 
Where a perſon comes for a diſcovery of a deed 

or writing, and prays relief, there it is neceſſary for 

im to make affidavit that he has not the deed or 
riting, nor knows where the ſame is, but believes 


co be in the cuſtody or power of the defendant. 
Vide 1 Chan. Ca. 231. 


But if he only prays a diſcovery, or to have it 


produced at a trial, it is not neceſſary. 1 Vern. 147. 
1 Chan. Ca. 11. 1 Vern. 180. S. P. fed vide 1 Vern. 
59. where the diſtinction is taken quite contrary z 


ul it ſeems to be the miſtake of the reporter. 
When a bill is exhibited for a general diſcovery 
Jof deeds, tis ot neceſſary for the plaintiff to annex 


the uſual affidavit, that he has them not in his cuſ- 
tody. Preced. Chan. 536. 

A bill ro perpetuate the teſtimony of witneſſes 
lies before trial, on affidavit that the plaintiff's wit- 
neſſes are infirm, Cc. but not without ſuch affi- 


davit. 1 Vill. 117. 


| A Peereſs was ordered to produce deeds confeſſed 
in her anſwer upon honour only, and not upon 
oath. Preced. Chan. 92. 


If the bill prays relief generally, ſuch relief ſhall 


be applied to the want of the deed only, and there- 


fore no affidavit neceſſary. Trin. 1729. between 
Whitworth and (Goulding.—S. P. As to the general 


relief being applied to a diſcovery, reſolved the ſame. 
day between King and King. Eq. Caf. abr. 14. Pl. 
4. 2 Will. 541. pl. 174. 


Nole, That the affidavit here ſpoken of, muſt be 
annexed to, and filed with the bill, 

An affidavit of ſeveral perſons, by the manner of 
wording it, may be made either joint and ſeveral, 


or joint or ſeveral : And great care and exactneſs 


ſnould be obſerved in drawing affidavite. They 
ought to be fairly writ in one hand, without blots 


E 3 i 
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or interlineations of any words of ſubſtance; other. 
wiſe the Maſter may refuſe to accept them; or i 
he does, the Regiſter of affidavits, or his deputy, may 
refuſe to file them, and no uſe ſhall be made there. 
of in this court. Vide Ord, Chan. 15, 18, 92. 

But where {mall blots or interlineations happen, 
the Maſter and Regiſter uſually mark them in thei 
margin. 1 

Either the plaintiff or defendant may make a 
affidavit, which muſt be ſworn before a Maſter off 
the court, or before a Maſter extraordinary in th 
country; but the latter are not to take any affida. 
vits in London, or within twenty miles of it. And 
every Maſter extraordinary, at the bottom of even 
affidavit, is to expreſs the name of the town and vi 
county where he takes it, or it ſhall not be held au- 
thentic, or filed. Ord. Chan. 148. Nor ſhall any 
affidavit be read in evidence at the hearing of ai 
cauſe, tho? it ſhall be uſed vpon motions 3 for an 
affidavit is not to be taken or admitted tending to 
the proof or diſproof of the title or matter in quel 
tion, or touching the merits of the cauſe ; nor ſhall 
any ſuch matter be craftily or colourably inſerted | ing 
any affidavit of the ſervice of proceſs, &c. 

Affidavits muſt be filed in due time after ſwear- 
ing, and before uſed in court ; but affidavits of 
ſerving ſubpoena's to hear judgment, are ſeldom 
filed till ſome ſhort time before the hearing ; for 
if the parties attend at the hearing, the affidavit 
need not be filed. | 

And if any affidavit he made to ground a mo- 
tion upon, it ought to be filed ſo long before the 
motion, as that the other fide may have time to 


oy 


take a copy, it the party expects his order to be or 
abſolute ; and all affidavits, before they are read in ter 
court, or made uſe of to ground any orders, writs, 
proceſs or proceedings, Nall be filed in the Affidavit] tha 


Offce, and arteſted by a true copy thereof, under par 
the 
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her the hand of the Regiſter, or Maſter of the Afidavit 
or if FO /5ce, or his deputy; and 'till then the Regiſters, 
may nd their clerks or deputies ſhall not make, paſs, 
gere. Mor enter any orders for attachments, commiſſions, 
r proceedings grounded on the ſame : But all affi- 


pen, lavits belonging to the Supplicavit Office, and the 
the e y-Bag Ofiice, and alſo thoſe touching lunaticks 


Ind bankrupts, are not filed in the Affidavit Office, 
e uf but in the ſeveral offices where ſuch particular mat- 
er offers are tranſacted. Vide Ord. Canc. 23 Jan. 1629, 


the hand 15 Nov. 1660. yy | 
Eda. Where any motion or petition is grounded upon 
And an affidavit of having material witneſſes to examine 
very in a cauſe, whereby to gain longer time; the affida- 
and vit muſt contain the names of ſuch witneſſes, who 
au- the party is adviſed are very material witneſſes to 
am be examined for him in the cauſe, and without 


of whoſe teſtimony he is adviſed he cannot ſafely pro- 
Ir au eed to the hearing of the cauſe, to the end that 
g tothe court may judge of them, and prevent all un- 


neceflary delays. Sed Vide 1 Vern. 334. where "tis 
laid not to be ſufficient in an affidavit to ſay ſuch 
a one is a material witneſs, and beyond ſea, without 


lues; 
ſhall 
<q in 


depoſe. It is neceſſary that every affidavit of the 
ſervice of proceſs, or of orders, do truly and fully 
dom prove a good ſervice. And if the plaintiff's name, 
for the court, the return of the writ, or any thing 
lavit material be omitted, no attachment can thereupon 
be regularly iſſued for want of an appearance: For 
mo-· until a due ſervice be ſhewn, no contempt appears 
the! to the court. | 
2 to ' Fis ſufficient to file an affidavit any time before, 
o befor the day an attachment is made out, but not at- 
d in terwards. 
rits, In an affidavit of notice, 'tis not enough to ſay, 


ear. 
ts of 


avi that notice was given, or the copy delivered to the 


nder party's clerk in court; but his name mult alſo be 


che E 4 mentioned, 


mentioning the point to which he can materially 


55 


o 


Of Jnterlocutory Matters. 


mentioned, that it may appear with certainty ; 
and it muſt ſay notice in writing, or words to tha 
effect: And if he who ſerves the notice does not 
know that the perſon on whom it is ſerved is the 
party's clerk in court, he muſt ſay, as he is credi. 
bly informed, and verily believes; firſt taking can 
that he receives information accordingly. But if 
a notice be left at the clerk in court's feat, with 
his clerk or agent, ſuch clerk or agent need noi 


be named. 


Where the court directs that affidavits ſhall bei 


filed on both fides within a certain limited time, 


and ſome of the affidavits on one fide happen not 
to be filed on that day, it is the eſtabliſhed rule of ih 
court not to enlarge the order farther, that the other ; 
fide may be required to give an anſwer to thoſe Wi 


affidavits, for the neglecting party is concluded, 
Barnard. Rep. 402. 

All affidavits (except thoſe of paupers) muſt be 
written on treble ſix-penny ſtamps ; and ſo mult 
a pauper's before he be admitted; but after he is 
admitted all | affidavits made on his behalf arc 
without ſtamps. | 

And to all affidavits ſworn in this court, the 
deponent muſt ſign his name or mark on the left 
hand ſide of the affidavit, and the jurat on the 


Fight ide, 


Affidavits 


K 


ty; | | h | . : . 
That | . | Affidavits. 


not . | 

the Afrdavit that the plaintiff hath not the deeds 

edi. inquired after, to annex to the bill before it 

* i be filed. 

vit? Between A. B. plaintiff, 

not C. D. defendant. 

| be A B. the plaintiff in this cauſe maketh oath, that 

me, b this deponent hath not, nor to the beſt of 

not his knowledge, remembrance or belief ever had, 

c all or any of the deeds, evidences and writings relat- 

cher ing to the eſtate in queſtion in this cauſe, and which 

hole are mentioned in this deponent's bill exhibited in 

cd, BY this honourable court againſt the ſaid defendant; 
nor doth this deponent know where the ſaid deeds, 

t be evidences and writings, or any of them now are, 

nult unleſs they be in the cuſtody or power of the ſaid 

ei defendant. | 

are 7 B. Sworn, &c. 


wy | Affidavit to be made by the complainant on bring- 


the ing à bill of interpleader. 
Between A. B. plaintiff, | 
C. D. and E. F. defendants. - 


17 B. the complainant maketh oath, that this bill 
* 15 not exhibited by the conſent, knowledge or 
combination of either of the defendants in the bill 
mentioned, but merely of his own free-will for re- 
lief in this honourable court. 
* Sworn, Sc. 


vits E Aſidavit 


Affidavits, [the forms of.] 


Affidavit that the plaintiff bad writings, but 
bath loſt them, proper to be annexed to a bill, 


Between A. B. — — — — complainant, 
85 N a - | * Idefendants. | 


HE faid complainant maketh oath, that 
ſome time ſince, to wit, on, Sc. laſt, the 
writings now ſued for in this cauſe, were in his this 
deponent's cuſtody and poſſeſſion ; but ſince the 
ſaid time he this deponent hath accidentally loſt an 
them: And this deponent farther faith, that he An 
doth not know where the ſaid writings are, unleſs | {© 
they are in the hands or cuſtody of the ſaid defend- | th 
ants, ſome or one of them, or elſe that the ſaid wri- Ml ſp 
tings are now or late were in the cuſtody of the ſaid I hi 
ent F. K. as he is credibly informed and ve- 
rily believes. | | 
A. B. | Sworn, Ge. 


Afidavit for a ne exeat regno. 


Between A. B. complainant, and 
C. D. defendant. 


A. B. the ſaid complainant maketh oath, that 

C. D. the defendant oweth and now is juſtly 
indebted unto him this deponent in the fum, &c. 
and being thus indebted, the ſaid C. D. hath lately 
threatened and given out that he will ſpeedily leave 
this kingdom and go beyoad ſea, whereby this de- 
ponent will either loſe his ſaid debt, or the ſame will 
be very much endangered, and it will be difficult 


for this deponent to recover the ſame. | 
. | | Sworn, Sc. 


Affidavit 


DEE Go Y 


ll, 


but 


ſeyeral names E. F. G. H. &c. ſubſcribed to the 


affidavits, [the forms of.] 
Afidavit of having committed waſte. 


Between A. B. plaintiff, and 
| C. D. defendant. 


; A B. the complainant maketh oath, that C. D. the 


defendant in this cauſe, on, &. laſt paſt, did 


pull down and deſtroy part of the houſe and out- 
RS houſes at, Sc. to which he this deponent hath lawful 
title, being ſeiſed in fee of the ſaid eftate and premiſſes 


in queſtion, as this deponent is adviſed and believes, 


; and for which he is now proſecuting the defendant ; 
and that the ſaid C. D. did allo fell and cut down 
E ſeveral timber trees upon the lands belonging to 


the ſame, and continues to commit other waſte and 


ſpoil in and upon the ſaid eſtate of this deponent, to 


his great loſs and damage. 8 
. | Sworn, e. 


Aßidavit to be made by any one or more perſons 
ſeeing creditors ſubſeribe their reſpective 
names under a petition to ſupercede a commſ= 


ſion of bankruptcy. 


(D. &c. maketh oath that this deponent did on 


the day of ſee [naming the cre- 
aitors ſubſcribing reſpefively] all creditors of A. B. 
bankrupt, of, &c. ſeverally ſign and ſubſcribe their 


names to a petition of the ſaid A. B. directed to 


the right honourable the Lord High Chancellor of 
Great Britain, whereby it is prayed, that the com- 
miſſion of bankruptcy therein mentioned to have 
been awarded againſt the ſaid A. B. may be ſuper- 
ſeded : And this deponent further faith, that the 


ſaid 


I 


|  Affidavits, [the forms of.] 
ſaid petition, ſignifying their conſent to the prayer 
thereof, are of their own proper hand writing re- 
ſpectively. [¶Vide poſtea Petitions.] 

ED. ., Sworn, Ge. 


Affidavit of poverty. 


Between A. B. plaintiff. 
C. D. detendant. 


A. B. the complainant (or C. D. the defendant) | 
* maketh oath, that he is not worth the ſum of 


five pounds in all the world, his juſt debts being firſt 


paid, and his wearing apparel and the matters in | 


- queſtion in this cauſe only excepted. _ 
x 8. ; Sporn, Ce. 


Aſidavit to a certificate of a perſon's being of 


age, 


May, 20, 1767. 
B. (fon or daughter) of A. and C. B. was 
" baptized. | | 
The above is a true copy of the regiſter, of (name 
the pariſh) witneſs my hand, this - day of ) 
1767. . 


E. F. (Clerk of the Pariſh.) 
In Chancery. Between, &c. 


® Let the D. E. of, Sc. maketh oath, that the above * 


jerk of th f 
* write mentioned extract, ſigned by E. F. of the pa- 


the above Tiſh of aforeſaid, is a true copy or extract 


certificate 


on a veble Of the regiſter of the ſaid pariſh, ſo far as concerns 
fx penny 27 . os 

. the baptilm of A. B. And that he this deponent 
of paper, and | | did 
then under- 


write the above affidavit, this will fave you 25, 6d. for then the certificate will not be 
An exbibit, a 


=> 


£© 


AA 


yer 


manded to appear in this honourable court the 


Aklidavits, the forms of.] 
did on the day of examine the ſaid co- 
py or extract, with the ſaid pariſh regiſter, and that 


the name E. F. ſet and ſubſcribed thereto, is of the 
proper hand writing of the ſaid E. F. who ſet and 
ſubſcribed his name thereto in this deponent's 
preſence. = | 


Tk Sworn, Sc. 


| | Affidavit of ſeeing 'a perſon ſerve a ſubpena,” 


when the perſon who ſerved it 1s dead or 
abſconds. 


Between A. B. plaintiff, 
E. F. defendant. 


B. of 


in the county of maketh 
oath, that he this deponent was preſent on the 
— day of and did fee C. D. of, &c. per- 


| ſonally ſerve E. F. the defendant in this cauſe, with 


a /ubpena iſſuing out and under the ſeal of this ho- 


{ nourable court, by delivering unto the ſaid E. F. 


the body of the ſaid ſubpæna, ſo under ſeal as afore- 
ſaid ; by which ſaid ſulpæna the ſaid E. F. was com- 


day of at the ſuit of the above named plaintiff: 
And this deponent further faith, that he this depo- 


nent hath diligently and ſtrictly inquired after the 
ſaid C. D. in order that he might prove the ſervice 


of the ſaid ſubpoena, but this deponent hath not 
been able to get any other intelligence of him, but 


that he is either dead or abſconds, ſo that he cannot 
be found. 


A.-B. : Sworks Se. 


Afﬀdavis 


| Affidabvits, [che forms of.] 
Aſidavit that a defendant abſconds to avoid 
bHbeing ſerved with a ſubpœna. | 


Between A. B. plaintiff, 
C. D. defendant, 


AB. the plaintiff in this cauſe maketh oath, that 
on ſtrict ſearch and diligent inquiry at the 
uſual place of reſidence of the defendant C. D. 
and elſewhere, he cannot be found to be ſerved | 
with a /ubpzna iſſued out of and under ſeal of this 
honourable court, returnable, &c. at this depo- WF 
nent's ſuit: And this deponent further faith, that 
he was informed by Mr. E. F. of „ and this 
deponent juſtly ſuſpects, that he the ſaid defendant 
C. D. is gone beyond ſea, or now abſconds on 
purpoſe to avoid being ſerved with the aforeſaid BF. | 
proceſs ; and faith, that the ſaid C. D. hath not 


entered any appearance in this cauſe. = -. 
8. | Sworn, Sc. = 
: th 
Affidavit of ſerving @ ſubpœna for a better 
. anſwer, - 
A 


B. &c. [as in affidavit of ſerving a ſubpoena 8 
to anſwer] by which ſaid ſubpæna the ſaid de- 
fendant C. D. was commanded to appear in this MW - 
honourable court to put in a better anſwer to the 
plaintiff's bill, as appeared to this deponent by  ..: 


the label of the ſaid /ubpena, 70 
„ Sworn, Cc. 


Affidavit 


Aklidavits, [the forms of} 


ſdavit of Genin a ſubpœna for 1 and 
refuſal fo pay the ſame. 


Between E. F. complainant, and 
C. D. defendant. 


id : 


5 = / B. &c. maketh oath, that this deponent did Note; Al 


þ on the day of — egy ſerve the oa 

5 aid defendant C. D. with a ſubpœna iſſuing out of muſt der- 
and under the ſeal of this * court, by u 

Wow elivering to the ſaid C. D. the body of the ſaid 


5 ſub pana ſo under ſeal as aforeſaid, by which ſaid 
ibpæna the ſaid C. D. was required to pay unto 
the ſaid plaintiff, or bearer, the ſum of as 
appeared to this deponent by the label of the ſaid 


a ab pena; and this deponent did at the ſame time 
oy demand of the ſaid C. D. the ſaid ſum of 
= but the ſaid C. D. then refuſed to pay the ſame, 


or any part thereof, to this deponent, nor hath the 

94. ſaid C. D. ſince paid the ſame, or any part thereof, 

4 either to this deponent, or to the ſaid plaintiff, as 
this deponent is informed, and verily believes. 

ter Ai. B. Sworn, Ec. 


Aſidavit of ſervice of a ſubpœna to name an 


de- | attorney. 
m H E. form of this affidavit is the ſame as that 


of ſerving any other ſubpana; only inferting 

at the laſt, whereby the faid defendant was required 

FY o appear in this court the day of —, 10 
ane an attorney at the plaintiſf's ſuit. 

Nete It is uſual, if upon ſervice of this writ 
the defendant do not appear at the return thereof, 
to proceed by attachment againſt him to compel 
him. Where the clerk in court for the defendant 


Vit dies 
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Affidavits, [the forms of.] | 
dies pending the ſuit, the plaintiff ſerves the de. 
fendant with a ſubpæna to name an attorney. But 
if the plaintiff's clerk in court dies before the de 
cree, the defendant need not ſerve the plaintiff 
with a ſubpæna, becauſe it is the plaintiff that mui 
keep the cauſe moving; and the defendant can 
only give him notice to diſmiſs, if he does not 
proceed in three terms: And he is to ſerve this 
notice perſonally upon the plaintiff, which wil 
oblige him to have recourſe to a clerk in court. 
But after a decree, if there be an account before} 
a Maſter, c. and the plaintiff's clerk dies, then 
the defendant may ſerve him with a ſubpena to 
name an Attorney. l 


Hidavit that a plaintiff cannot be found. 


Between C. D. plaintiff, and 
E. F. defendant. 


A. B. of, Sc. ſolicitor for the defendant in this 

cauſe, maketh oath, that he this deponent 
hath lately uſed his utmoſt endeavours to find out 
the ſaid complainant, but after the moſt diligent 
inquiry this deponent cannot hear where he is, tho 
this deponent enquired after him the ſaid complai- 
nant at, &c. where this deponent was informed he 
lived and refided : And this deponent further faith, 
that he hath applied to Mr— the ſaid com- 
plainant's clerk in court, and to Mr. ——— the 
laid complainant's ſolicitor in this cauſe, to be in- 
formed by them where the ſaid complainant lived 
or might be found ; but they both refuſed to give 
this deponent any information therein, 

A. B. 8 Sworn, Ce. 


Aſfidavil 


2 * 3 2 * 4 [EEE 5 * ne 8 wk 
nnn . 
=» xd) o þ 


4. 


- Lffivabits, ſthe forms of. ] | 


de. 25 e 
"> = 1/7davit that the defendant cannot anſwer 
ut = without fight of goods in the country. 


Between A. B. plaintiff, and 
C. D. defendant. 


D. the defendant in this cauſe maketh oath, 
* that this deponent cannot put in a full and 
perfect anſwer to the complainant's bill, without 
he ſight of ſeveral goods and things mentioned in 
he plaintiff*s ſaid bill : And this deponeat further 
Waith, that the ſaid goods and things are now at 
| in the county of — above miles 
diſtant from the place of this deponent's now reſi- 
Nence, 8 


C. D. Sworn, Cc. 


Pyritings, then the affidavit muſt be thus, viz. that 
he defendant cannot put in a full and perfect anfeer, 
gc, without the fight and peruſal, &c. (mentioning 


en he deeds, &c.) and which deeds, &c. are at, &c. 
be {frdavit that a defendant is fick and unable to 
d he anſwer. | | 

aith, | 

om- Between E. F. plaintiff, and 

the C. D. defendant. 


7 B. of, Sc. maketh oath, that this deponent 


auſe for a week paſt as his phyſician, and ſaith, 
that during the aforeſaid time the ſaid C. D. hath 
deen, and now is, ſo ill and diſordered in his ſenſes, 
by means of a violent fever, which he now labours 
under, that he is confined to his bed: And this de- 


it 
225 Vo I. I. F ponent 


Note; If the bill be for a diſcovery of deeds and 


* hath attended C. D. the defendant in this 


— 


—— — 
— — : 
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ſon of ſuch indiſpoſition, at this time utterly incl 


Afedavit of a witneſs being old and infirn 


B. the plaintiff in this cauſe maketh oath, tha 


in his faid cauſe, and is now in the ſe ventieth year 
of his age, as he the ſaid GC. H. informed this de- n 


- ' -Affidavits, [the forms of.] 
ponent verily believes that the ſaid C. D. is, by ref 


pable of anſwering the plaintiff's bill. 
Afidavit that a defendant is unable to ation 


fo put in bis anſwer. 


Between A. B. plaintiff, and 
C. D. defendant. 


Z. E. of Sc. maketh oath, that the ſaid defaſſ 


* dant is fo much afflicted with rheumatid . 
Pains, that he is confined to his bed, and is unabl 4 

to attend to put in his anſwer to the ſaid compla ſh 
nant's bill in this cauſe. Fr m 
. Sworn, Ge. js 


upon a petition to examine him de bene eli 4 


before iſſue joined. 


Between A. B. plaintiff, 
C. D. defendant. 


6. H. of, Cc. gentleman, a very materia 
witneſs on his behalf in this cauſe, and without 
whoſe evidence this deponent (as he is adviſed, and 
verily believes) cannot ſafely proceed to a hearing 


ponent ; and this deponent further ſaith, that tit 


ſaid G. H. appears to be very weak and infirm, [ot 
and in a declining way, and in all probability not 2 
likely to live long. | — 
„ ä Sworn, Ge — 


Aﬀidavil 


 Aclidavits, [the forms of.] 
"FT FIT TO Ang: 4:7 jw 1008 
Allaovit of ſervice of a ſubpœna to teſtify. 


Between A. B. plaintiff, ; 
e gape. 


e. of, &c. gentleman, makerh oath, that he 
this deponent did on the——day of ——per- 
ſonally ſerve Mr. J. K. with a ſubpera ide out of 
and under ſeal of this honourable court, by c eliver- 
lefal ing unto the ſaid Mr. J. K. the body of the fajd 
ubpena under ſeal as aforeſaid : And this deponent 
did at the ſame time give to the faid Mr.. J. K. one 


ati 
nab 


immediately to appear in this court to teſtify for the 
T plaintiff in this cauſe, as appeared to this deponent 
by the label of the ſaid ſubpana, | 


A affidavit of 2 defendant, bis clerk in court, 
and ſolicitor, in order to enlarge publication, 
the commiſſion being returned. 


Between A. B. plaintiff, 
C. D. eſendant. 
1terial 


thou HE defendant C. D. of in the county of 
, and —, and E. F. the defendant's ſolicitor in 
eating this cauſe, and G. H. the ſaid defendant's clerk in 
yen court in this cauſe, ſeverally make oath, and ſay; 
is de- and firſt, the ſaid defendant C. D. maketh oath, 
t the that the depoſitions taken in this cauſe, by virtue 
firm, of a commiſſion iſſued for that purpoſe out of and 
y not under ſeal of this honourable court, have not been 
ſeen, read, or heard read by this deponent, nor hath 

„Se dis deponent been informed or acquainted with the 
burport or contents of the ſaid depoſitions ſo taken, 
Fdavil F 2 | nor 


1, th: 


"WW ſhilling, by which faid ſubpna the fad Mr. J. K. was 
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main in the cuſtody of this deponent G. H. the fil 
as theſe deponents ſeverally believe: And furth 


theſe deponents, or either of them, be informed u 


honourable court, in caſe ſuch order can be ch 


oath, that the depoſitions taken in this cauſe, b In 
virtue of a commiſſion iſſued for that purpoſe o 


nns N 
7 UG * 1 


Win © 
% oh 


- Affidavits, [the forms of.] 
nor will this deponent, until publication ſhall wi 
further enlarged, and paſs by the order of this ho 
nourable court, in caſe ſuch order can be obtained lf 
And the ſaid defendant further faich, that he hauf 
ſeveral material witneſſes to examine, as he is in 
formed, and believes (to wit ). And the ſai 
E. F. and G. H. for themſelves ſeverally make oatff 
that the ſaid depoſitions are returned, and now rf 


defendant's clerk in court, unopen'd and unpubliſ'# 


ſay, that they, nor either of them, have not ſen 
read, or heard read, the ſaid depoſitions, nor bea 
informed of the contents thereof, nor will thi 


the contents thereof, until publication ſhall be fu 
ther enlarged, and paſs by the further order of thi 


C. D. All ſworn the—— day of 


3 175, at the publick offi 
8. H. before 8 0 


Affidavit of a clerk in court, in order | 
enlarge publication, the commiſſion being 
returned. | 


Between C. D. complainant, 
E. F. defendant. 


B. one of the ſworn clerks of the Six Clerk 
Office, the faid ——*s clerks in court, maketi 


of and under ſeal of this honourable court, att 


returned unto him this deponent, and the ſame ſe 2 
main unopened and unpubliſned; and this depo ſub 
| nents { 


at 
— 


ent ſaith, chick he hath not ſl nor r nor is 


- acquainted with the purport or contents of the 

poſitions ſo taken, nor will this deponent be in- 

nr coed thereof until publication ſhall paſs by the 

A rther order of this honourable court, in caſe ſuch 
der can be obrained, 


Note; The pling or Sean, and his ſoli- 
tor, muſt make the like affidavit with the clerk 
"rh court, where publication is actually paſſed and 

Witneſſes examined, before any order can be ob- 
ined to enlarge publication. | 


2 affidavit of a ſulioltor, in order to enlarge. | 
& Publication, the commiſſion being returned, 


Between C. D. complainant, $47. 
E. F. defendant. 


JB. of, Gr. maketh oath, that he hath not 
ſeen, heard read, or been informed of the 
rport or contents of any of the depoſitions taken 

this cauſe, nor will he this deponent ſee, hear 

eig gad, or be informed of the purport or contents of 
e ſaid depoſitions, until the further order of this 
onourable court, in caſe ſuch order can be — 5 
r the ſaid defendant to examine 15 witneſſes. 


Note; This affidavit is ute * the clerk. ; in. 

Olen ort has made an affidavit as before; but then the 
=_ laintiff or defendant, at whoſe requeſt publication 
& i enlarged, muſt make the like affidavit; and if 
e oſs! three are in or near London, they ulually j Join in 

„ee affidavit. | 

Note; An affidavit of ſervice of a aa. 
ear judgment, may be in the ſame form as where 


t, 2 
me rt 
depo 


nen eb pen to appear; for which fee . 
F 3 Affdavit 
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Affivavits, {the forms of. 


Alavit of ſerving 4 notice of motion. 
Betucen A. B, complainant, 


G H. of, Sc. maketh oath, that he this depo- ; 
nent did on the —— day of = ſerve 


Mr. E, who acts as clerk in court for the defen. 
dant in this cauſe (as this deponent is informed 
and believes) with à notice in writing in this 
cauſe, purporting that the plaintiff intended to 
move the court, Tc. (here recite the notice) by 
delivering 4 copy of the ſaid notice to the faid 
Mr. E's clerk or agent at his ſeat in the Six 
Clerks Office, £ OR 
. | Sworn, Ge. 


Affrdavit of a mortgagee 's, attending to receive 
© bis money purſuant to the maſter's report. 


rod + C.. D. defendant. 


AB. the plaintiff in this cauſe maketh oath, 
and faith, that he this deponent, in purſu- 
ance of the report of S. J. Eſq; one of the Maſters 
of this honourable cqurt, bearing date — day 
of ——— did on the ——day of ——perſonally 
attend and wait at the Chapel of the Rolls in 
Chantery-Lane from before the hour of ten of the 
clock until and after the hour of twelve of the 


clock (the tine and place mentioned in the report) 


in the forenoon of the ſaid——day of ————in 
order to receive from the defendant in this cauſe 
the ſum of 544 1. 75. by the ſaid report, reported 
due and directed to be paid to this deponent for 

prin- 
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Aftivavits,- [the forms of.]. 
incipal, intereſt, and coſts for the mortgage in 
Wueſtion in this cauſe, when and where the ſaid 
Wicfendant (if more than one, the ſaid defendants, 
any or either of them“) or any other perſon or 
Werſons on his, their (any or either of their) ac- 
Wount or accounts, did not, to this deponent's 
E:nowledge or belief, attend or pay to this depo- 


Went the ſaid ſum of 54471, 75. or any part there- 
rve pf; but this deponent faith, that the ſaid ſum ftill 
en · Nemains due and unfatisfied. | „ 
ned A. B. | | Sworn, Se. 
his „ EP 
w ij Affidavit of ſerving a petition. 
— Between E. F. plaintiff, 

Six | 


C. D. defendant. 


7 B. of, &c.——maketh oath, that he this de- 
ponent did on the —— day of inſtant 
if upon the party himſelf, then you ſay, ** perſonally 
{ ſerve the (party) with a true copy, &c.”] leave 
t the ſeat of Mr. of the Six Clerks Office, 
nth his agent there, a true copy of a petition in 
his cauſe in writing, preferred to the right honou- 
able the Maſter of the rolls, on the humble peti - 
jon of the ſaid defendant, with his Honour's an- 
wer or order thereon, bearing date the in- 
ant, whereby it was ordered that the parties con- 
erned ſhould attend his Honour on the matter of 
he ſaid petition the then next day of petitions, of 
hich notice was forthwith to be given; which ſaid 
r.—— acts as clerk in court for the plaintiff 
n this cauſe, as this deponent is credibly informed, 
and verily believes: And this deponent further 
ath, that at the time he ſo ſerved the ſaid copy he 
ewed the ſaid original petition to the ſaid agent. 

A. B. h . Sworn, Ge. 


prin- | F 4 Afidavit 


2 


G. k. of, Sc. maketh oath, that he this depo- der 


Affvavits, [the forms of.] 


Afidavit of ſerving an order on à clerk in coun 
| Between A. B. complainant, 
40 C. D. defendant” ST 
GH. of, Sc. maketh oath, that he this deps.ſM 
nent did on the ——day of — perſonal 
ſerve Mr. —— with a true copy of an ord 
made in this cauſe, bearing date, &c. whereby i 
was ordered, that, Sc. (here ſet forth the orderinii 
part) or to that effect; and this deponent did ai 
the ſame time ſhew unto the ſaid Mr. — the of: 
inal order duly paſſed and entered; which fader 
r. is clerk in court for — in this cauſe, "<* 
as this Py is informed and believes 
. : e Tk x 8 


. F Sworn, G: 46 

ö 2121 1 4 a — 3 2 
Affidavit of ſerving an order to confirm ih Hg. 
Maſter's report, unleſs cauſe.” | r 


HhBetween 4, B. plaintiff, 
—A Dc. dctendabe; 


gent did on the —— day of perſonally ¶ ſaie 
ſerve the defendant C. D. with an order made in the 
this cauſe, bearing date the — day of 
whereby it was ordered that the report made in 

this cauſe by Mr. B. one of the Maſters of this 
court, dated the — day of —, and all the 
matters and things therein contained, ſhould ſtand 
ratified and confirmed by the order, authority, and 
decree of this honourable court, to be obſerved MW (3 
and performed by all parties thereto, according 

to the tenor and true meaning thereof, units the Wſer\ 
defendant. having notice thereof, ſhould within Nof 
eight days after ſuch notice ſhew, unto this court, ¶ the 


good cauſe to the contrary, and at the ſame time — 


ſhewjng the ſaid C. D. the ſaid original order dul this 


paſſed and entered. we 8 laid 
F G. H. „ | Sworn, Se. 
WE » 4 4 Afﬀidavit 


— 


5 Affidavits, [the forms of. 


art 
court. 


Between C. D. complainant, 
E. F. defendant. 


N 7 B. of, Gc. . 
* deponent did on the —— day of laſt, 
eave at the ſeat of Mr. ———- of the Six Clerks 


office, with his agent there, a true copy of an or- 
er in writing in this cauſe, duly paſſed and entered, 
bearing date the day of the ſaid where- 
Wy it was ordered, that, &c. ——— And this de- 
ponent further ſaith, that he did on the ſame day 
galſo leave at Mr. 8 1 
jagent there, another copy of the ſaid order in 
writing, purporting as aforeſaid ; which ſaid Mr. 
zs clerk in court for the, Sc. and the ſaid 
Mr. —— for the „as this deponent is 


epo · ¶ deponent at the ſame time ſhewed each of the 

nally ſaid reſpective agents, he ſo ſerved as aforeſaid, 

de n the ſaid original order. ER 

. * Ahidavit of ſerving an injunction. 

| the Between A. B. complainant, 

_ C. . D. defendant. 

- by 

rved H. of, &c. maketh oath, that he this depo- 

ding nent did on the —— day of perſonally 

the ſerve the defendant in this cauſe with a true copy 

ithin Nof an injunktion in this cauſe iſſued out and under 

durt, che ſeal of this honourable court, bearing teſte the 

time — day of inſtant [or now laſt paſt] and 

duly this deponent did at the ſame time ſhew unto the 
laid defendant the original writ of injunction —_— 

T4 Ty OT Roe? : : 


ſfidavit of ſerving an order on two clerks in 


—— maketh oath, that he this 


s ſeat, with his clerk or 


credibly informed and verily believes: And this 


73 


| ſeal of this honourable court, whereby the fal 
defendant was injoined, Sc. ¶ bere ſet forth the i. 
joining part of the injunttion, concluding with t 

words, or to that effect.] | 8 
G. H. Sworn, G. 


Aſidavit, where the defendants live in differen 
counties, to obtain an order, that ſervice of i 

a order to confirm a Maſter's report niſi, wil 

the clerk in court, may be good ſervice, 1 


Between A. B. — — — plaintiff, ECT 
C. D. E. F. and G. H. defendants. i - 


K. of, Sc. maketh oath, that the ſaid ſeveri 

deſendants live, or reſide, at a great diſtanc: 
from each other in ſeveral counties of England, to 
wit, the ſaid C. D. at L. in the county of D. the 
faid E. F. at T. in the county of . and the ſaid 
G. H. at S. in the county of R. as this deponent 
is informed and verily believes. 


Affidavit of producing all deeds and writing 


before a maſter. | 


Between A. B. plaintiff, | * 
C. D. defendant. enc 


C D. the defendant in this cauſe maketh oath, 

* that he this deponent, or any other perſon or 
perſons for his uſe, to his Knowledge or belief, or 
with his privity or conſent, have not, nor hath, nor 
ever had in his or their cuſtody or power, any Neff 
deeds, books of account, papers or writings what- ec 
ſover relating to the matters in queſtion in this 
cauſe, other than and except the ſeveral deeds, ett. 
books of account, papers and writings mentioned 
and contained in the ſchedule hereunto annexed. 


Affidavit 


gifivavits, [chic forms of.] 


ecree, upon a clerk in court. 
Between C. D. complainant, 
ren! El. F. defendant. 
11 B. of, Sc. maketh oath; that he this de- 
„„ ponent did on the day of this inſtant 
x deliver unto Mr. the defendant's clerk 


court, a true copy of a writ of execution of a 
ecree, bearing zeſte at Weſtminſter the day 
Wf —— and at the ſame time ſhewed him the ſaid 


eral Wourt, whereby the defendant was injoined or di- 
ance Wt to, Sc. 


the 


nent | 
decree, &c. upon the parties. 


Between A. B. complainant, 


ng! C. D. defendant. 


7 
he this deponent did perſonally ſerve the de- 
endant with a writ of execution of a decree made 
n this cauſe, bearing teſte the — day of 
aft paſt; by ſhewing the ſaid writ under ſeal of 


ath, 
1 Or 


a, Ge. and at the ſame time delivering unto him 
n true copy thereof; by which decree and writ the 
any efendant was injoined to pay, &c. in the faid 
vis lecree and writ mentioned; And at the ſame time 
; Fi his deponent ſhewed unto the ſaid defendant a 
: 4 letter of attorney executed by the complainant un- 
nee der his hand and ſeal; impowering this deponent 

to aſk and receive of the ſaid defendant the ſaid 
wit BY „ 


rit of execution under ſeal of this honourable 


ſaid WEdovit of ſerving à writ of execution of a 


F. of, c. maketh oath, that upon, Sc. laſt, - 


the ſaid court unto the ſaid defendant, at his houſe. 


7 


720% davit 2 fer ving a writ of execution of a 
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to the plaintiff, or to any other for his uſe, to thi 


Affdavit of having diſcovered new matter fir 
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Aﬀidavits, [the forms of.] 
ſum of, &c. A copy of which ſaid letter of at. 
torney this deponent then alſo left with the ſad 
defendant, of whom he did then demand the aid 
ſum of, &c. but the defendant did not then pay if 
the ſame, or any part thereof, to this deponent; 
nor hath he yet paid the ſame to this deponent, o il 


depanent's knowledge or belief. 8 8 


a bill of review. 


Between A. B. plaintiff, _ 
PL GT G D. defendant. wit 


C D. the defendant maketh oath, that ſince the dit 


time of pronouncing the decree in this cauſe, M 7 
he, this deponent, hath diſcovered new matter af 


| conſequence in the ſaid cauſe, particularly that the de. 


plaintiff on, Sc. did, &c. which this deponent (n- 
could not poſſibly know ſo as to make uſe thereof an 


in his defence, at the time of pronouncing the ſaid wh 
decree. TY n of 
C1 Sporn, Se. WMS" 
e : | SLE 24.90% ,*. the 
7 . e 1s 1 
(2dly) Of Petitions in General. pre 

| tin 


A Petition is the requeſt of a perſon in 9 tur 
directed to the Chancellor or Maſter of the 
Kolls, ſnewing ſome matter or cauſe, whereupon ¶ pu 
the petitioner prays ſome direction or order. vir 
In ſome caſes. petitions may be preferred before, ¶ ten 
as well as after a bill filed; as for a perſon to be if 1 
admitted in forma pauperis. | 
Brevity and form are the two things chiefly to be N the 
obſerved in drawing them. And all petitions, even 
thoſe to be admitted in forma pauperis, are to be 
| | "Eons ingroſſed 


#7 


Ot Petitions in general. 

ngroſſed on treble ſix penny ſtamps: But after 
admiſſion without ſtamp8s. 8 
Moſt things, which may be moved for of cour, e, 


aid W ay be alſo petitioned for, | 

Daf And petitions are upon ſo many various and 
nt; Bo ifferent occaſions, that to enumerate em in parti 
or if 


ular would be endleſs : It may be ſufficient to ob- 
erve in general, that they are either for matters of 
ourſe, as for a commiſſion to plead, anſwer or 
Wdcmur, Sc. or for a guardian to be aſſigned for 
Wan infant defendant (if in the country) and to take 
che infant's anſwer by ſuch guardian: Or if the de- 
fendant be a lunatick, or an ideot, that he may 

anſwer by his committee (naming him) appointed 


the dinary occaſion), they appear in court with ſome 
ue. fit perſon to be their guardian; firſt writing a note 
of the plaintiff's and defendant's names, and un- 


ent I (naming him) may be appointed his guardian to 
anſwer the plaintiff's bill and defend this ſuit ; 
ſaid which the court uſually grants, if they ſee no cauſe 
of impediment againſt the perſon to be aſſigned 

e, guardian; and an order is drawn up thereupon by 
te Regiſter, and entered: And then the anſwer 
is ſworn by ſuch guardian. And petitions are al ſo 
preferred for ſeveral other matters; as to enlarge 

| time for anſwering, or for ſubpzna's to rejoin re- 
'P turnable immediately, and for commiſſions to ex- 
amine witneſſes in the country, or for enlarging 
pon publication, or paying money, Sc. or for remo- 
ving any hardſhips ; as to ſtay proceſs of con- 
ore, WW tempt, on juſt cauſe, Sc. or for amending of 
be Wnitukes, c. | | 
Sometimes they are upon collateral matters, as 

o be they haye relation to ſome former ſuit or cauſe 


nnn .. — - 
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by the court, But if the infants live in London, or 
within ten miles thereof, (unleſs upon ſome extraor- 


the derneath that the ſaid infant prays that ſuch a one 


depen- 
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ing the matter of ſuch petition, he commonly a» 
plies by way of petition alſo ; but oftentimes a 


diſſolved, or ſtaid upon petition, nor an injunctio 


tion, diſmiſſion, retainer upon diſmiſſion, or final 
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depending, or to an officer of the court, as to h 


a clerk or ſolicitor's bill tax*d, or to oblige him if 
deliver up papers, &c. | = 
And where a matter comes before the court if 

petition, and the court makes any order thereupsliii- 
without any attendance, and the adverſe party wou 
diſcharge ſuch order, or have any thing done touch 


motion the court will do it. Y 
Tho? no former order made in court, ſhall H 
alter d or even explain'd upon petition ; yet th 
execution thereof may be ſtaid upon petition, fo 
a ſhort time, till the matter can be moved an 
debated in court. Ord. Chan. 151. Nor ſhall aw 
commiſſion for examining witneſſes be diſcharge 
or depoſitions or examinations ſuppreſs'd upon pe 
tition, unleſs the matter be firſt reterr'd to a Maſter 
and a certificate had thereupon. Nor may an in 
junction to ſtay ſuits at law be granted, revived 


of any other nature paſs by an order upon petition 
without notice, and a copy of the petition firl 
given to the other ſide ; the petition to be filed witii 
or drawn up by the Regiſter, and the order there 
upon entred. Ord. Chan. 151. And no ſequeſtrs- 


order is granted upon petition. Nor ſhall the com- 
mitment of any perſon taken upon proceſs of con- 

tempt be diſcharged, but upon hearing the oppolite 
party. Ord. Chan. 181. | 5 
By King, Lord Chancellor, admitted that a de- 
cree, much more an interlocutory order, if gained 
by colluſion, may be ſet aſide on a petition, } 
Will. Rep. 111. Ch, 
The delivering over the body of a ward, or pol. N ion 
ſeſſion of truſt eſtate, can't be awarded on petition I 
but bill muſt be brought for the purpoſe. 3 Vill No- p 
Rep. 154. 
3 After 


Ok Petitions in general. 
hay = After the petition is drawn and ingroſſed, it muſt 
n pe delivered to the Chancellor's or Maſter of the 
W225 ſecretary, who is to get it anſwered; and if 
t be a matter of courſe it is forthwith granted; but 
ah it requires examination, or the other ſide to be 
heard, then it is uſually order'd, that all parties at- 
uch the next day of petitions; at which time the 
matter is debated, and ſuch order made as the court 
thinks fit. And in ſuch caſes affidavits are frequent- 
Wy neceſlary, to ſhew the court how matters ſtand on 
| WW och ſides. | 
t til 
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diſpatch, may be- petitioned for in the vacation. 
And as for petitions of courſe, they are frequent! 
referr'd in the vacation, to the Maſter of the Rolls. 

The Lord Chancellor is generally petitioned 
ouching the ſetting down of pleas, demurrers or 

: xceptions to be argued, and concerning ſpecial 
” orders made by himſelf, and for rehearings : But 
ive Wn moſt other caſes, application is made to the 
aer of the Rolls, who may alſo be petition'd to 
019: chear a cauſe heard before himſelf. | 

i No ſubpæna, attachment, or other proceſs of this 
wü court, (where made out by order of court) ſhall iſſue 
her out upon any petition, until an order be drawn up 
fire and enter'd thereupon : And all proceſs otherwiſe 
foal: Ted ſhall be void. Vide Ord. Chan. 49. 
co And no order made upon any petition (unleſs the 
©O"-Wiame be by way of ſummons) ſhall be effectual to 
olit ground /ubpena's, or other proceſs, but where with- 
in three days in term-time, or a week in the vaca- 
tion, after the order granted, the ſame be drawn up 
and entered with the Regiſter; to the end no perſon 
may be ſurpriz'd by any private order. Vide Ord. 
Chan, 217. But this rule by modern practice ſeems 
now otherwiſe ;, and ſuch order may be drawn up al- 
moſt at any time, provided it be before ſuch ſubpoena 


or proceſs 1/ſues. 
Orders 


And matters of great — which require 
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"Petitfons, [the fortns of.] | 
Orders upon petitions muſt be drawn up, paſſed 
entered, and ſerved by delivering a copy to tl 
other party, as other orders are. Ord. Chan. 4 t! 
277. | | e. 
13 an injunction cauſe, if the bill be not filed u 
four days after the return of the ſubpæna, and cok 
are preferred for want thereof, the plaintiff up 
motion or petition, may obtain an order for the de. 
fendant to accept the bill nunc pro tunc, upon pay. 
ment of coſts out of purſe, which is eight ſhilling 

and ſix- pence. The petition is as follows: 


Between, Sc 0 
To the right, &c. 
The humble petition of the plaintiff, 


Sheweth, | Fl 

9 A T your petitioner having exhibited hi 

bill in this honourable court againſt the de. 
fendant, thereby praying (among other things) fol 
an injunction, &c. and having ſerved the defen- 
dant with proceſs to appear, and anſwer the ſame, 
the ſaid defendant appeared accordingly ; but your 
petitioner's bill not being at the exact day, tho in 
a very few days after, the defendant's clerk in 
court refuſes to accept the ſame, and inſiſts upa 


coſts. T 
Wherefore your petitioner humbly prays your va 


Honour, that the defendant's clerk in 
court may be ordered to accept your pet: 
tionor's bill, upon payment of coſts out 0 
purſe. | 


And your Petitioner, Ke 


In 


n 1 * _ 
FRA ts 4 


* 


Petitions, [the forms of. 
In a petition for further time, the defendant muſt 
ways mention what time he had before obtained, 
cherwiſe he might delay the cauſe an unreaſonable 
Nength of time. „ | 
The defendant had, obtained three orders for time, 
Ind in his laſt order had got near as much as in the 
Wt, without mentioning that he had before obtain- 
any time. The plaintiff moved to diſcharge the 
t order. Lord Chancellor ſaid, it was not fairly 
btained, but only by a ſuppreſſio veri, and accord- 
Igly diſcharged the order. 
| As to the time a defendant may get to anſwer, 
depends intirely upon the pleaſure of the court, 
Ind the circumſtances of the caſe. 


Petition for further time after defendant has 
entered his appearance with the Regiſter. 


To the right, &c. 


Sheweth, | | 
HAT your Honour, on the———day of 


fot 2 * g 4 

0 laſt, was pleaſed, on your petitioner's entring 
ame is appearance with the Regiſter on an attachment, 
your d grant him a commiſſion to take his anſwer re- 


urnable without delay, and to give him time to 
he laſt week in the laſt Term to return the ſame, 
nd to ſtay all proceedings for want thereof in the 
ean time. | lon 
That your petitioner appear'd with the Regiſter, 
Ind iſſued out a commiſſion accordingly, and hath 
aken his ſaid anſwer, but his habitation being in 
—, the ſame is not yet returned. 


a 


your 
K in 
ut ol Your petitioner therefore humbly prays your 


Honour to give him ten days time to return 


Ke. his ſaid anſwer, and to ſtay all proceedings 
for want thereof in the mean time. 
In | And, &C. 
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$2 Petitions, [the forms of.] 


Petition to ſet down a cauſe for bearing on t 
equity reſerved. = 


To the right honourable, &c. | 


A B. quer. 
C. D. def. 


The humble petition of the plaintiff, 


Sheweth, 


HAT at the hearing of this cauſe befo 
, your Lordſhip, on, &c. laſt, your Lordhy 
was pleaſed to order an iſſue at law to be tri” 
whether, &c. That the iſſue hath ſince been tri 
at law, according to the directions of the fail 
order; and the defendant in this cauſe, who wal 
plainriff in the ſaid action, became nonſuit up 
full evidence. 


Your petitioner therefore humbly prays you 
Lordſhip to appoint a ſhort day for ſetting 
down this cauſe on the equity reſerved, ani 

that your petitioner may have leave to mon 
for his coſts at law, and of his ſuit at th 
faid hearing. | 

; Aud, & 


Jan. 1767. Let the cauſe be 
ſet down to be heard on, 
Sc. whereof forthwith give 


notice. | 
C. Canc. 


— 


Pol iſis 


Petitions, [the forms of.] 


Petition for a rehearing the coſe. | 
To the right honourable, &c. 


. a 
C. D. def. 


The humble petition of the defendant ; 


Sheweth, 
HAT your petitioner nds himſelf much 
aggrieved by à decretal order made in this 
Wavice, the day, Cr. by, Sc. whereby your peti- 
boner is ordered and decreed to pay unto the plain- 
iff the ſum of 500 J. by, Se. next, with intereſt 
For the ſame, from the time of the faid hearing 
Intil the money be paid; which ſum of 500 J. or 
e greateſt part thereof, having been long ſince 
Paid, and proof thereof made, as your petitioner 
Wonceives, and is adviſed z; 
Your petitioner humbly prays, that your 
Lordſhip will be [ to vouchſafe a 
rehearing in this cauſe before your Lord- 


«for 
dh 
tried, 
trie 
> {adi 
o wal 


upon 


; youl 
etting 
„ and court ſhall award, in caſe his complaint be 
mon foundgroundleſs. 

at tit 


„ Petition to enlarge time for payment of money. 


Sh:weth, 2 3 
HAT on the —laſt your Honour was 
pleaſed to order your petitioners to bring 
ato this court the ſum of — within a fort- 
ight then next, and thereupon the injunction to 
e continued to the hearing. That the matter 
nſing in — your petitioners have not been 
ble to get the ſame money returned, bur the de- 
endant having three ſeveral judgments for — . 
2 each 


il 


ſhip, he ſubmitting to pay what coſts the 


And your petitioner ſhall ever pray, &c. 


84 


Petition to appoint a day for an abſcondin 


him with the ſaid proceſs, and the moſt ſtrict in 


* 2 * * e 
1 OTE do ade ire R 
* : 7 9 4 * 
© 1 N 


Petitions, [the forms of.] 
each againſt your petitioners on bail-bonds, th 
have very good ſecurity, and your petitioners ſh: 
ſpeedily get the money returned, and paid int 
court. ol ings ; 
Your petitioners therefore humbly pray you 

Honour to enlarge the time for bringinM 
the ſaid money into court till the — 
inſtant, and to ſtay all proceedings in tl 


mean time. - 
And, &c, 

Be it ſo, unleſs cauſe be ſhewn be- 
fore me upon Tueſday next, at 
three in the afternoon, of which 
give notice forthwith, | 


defendant to appear, 
To the right, &c. | 


Sheweth, LE, | 

Tn AT your petitioners ſome time ſince ex 

hibited their bill in this court againſt th 
defendant A. B. and others, and in the month o 
— laſt took out proceſs of ſubpæna under ſel 
of this court againſt him the ſaid defendant, u 
compel him to appear to, and anſwer the faid bil, 
and the utmoſt endeavours have been uſed to ſerv 
quiry hath been made after him at his laſt known ett; 
uſual place of abode, and at ſeveral other places 
but cannot yer find him to ſerve him; and ther 
is reaſon, and juſt ground to believe that he ab- 
ſconds for debt, and to avoid being ſerved wit 
the proceſs of this honourable court, and of other 
courts, as by affidavit annexed appears; and in . 
gard the ſaid defendant has not yet appeared to you 
petitioners ſaid bill, 1 


0 ha 
nd ' 


You 


Petitions, [the forms of.] 


Honour to appoint a ſhort day for the ſaid 
A. B. to appear to your petitioners ſaid 
bill, purſuant to the act of Parliament 
made in the fifth year of his preſent Ma- 


jeſty's reign. 
And, &c. 


E Petition to withdraw a plea. 
Jo the right honourable the Maſter of the Rolls, 


A. B. quer. 

C. D. def. | 
The humble petition of the defendant, 

Sheweth, : 

CT\HAT the plaintiff having filed his bill in 
this honourable court againſt your petitioner, 
nd your petitioner having put in his plea, and 
emurrer thereto, your petitioner is ſince adviſed to 
ake other defence to the ſaid bill. | 
tha Tour petitioner therefore prays your Honour 
- to that he may withdraw his ſaid plea and 
| demurrer, upon paying the plaintiff or his 
| bil clerk 205. coſts. 
| And your petitioner ſhall pray, &c. 


noms £7201 for a commiſſion after a Serjeant at 
laces arms. 


Sheweth, . 

H A T your petitioner appeared to the plain- 
tiff's bill the ——— inſtant, which appears 
o have been filed the ——— day of ——— laſt, 
nd your petitioner finds he is in contempt to a 
xrjeant at arms, upon a non eſt inventus returned 
pon a commiſſion of rebellion of not appearing 


hereto in time. 
G 3 | That 


Your petitioners therefore humbly pray your 
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26 Petitions, [the forms of.] 
That your petitioner is deſirous forthwith ff 
diſcharge his ſaid contempt, by paying the plain. 
tiffs their coſts in reſpect thereof, and alſo of pu 
ting in his anſwer to the plaintiff's bill as ſoon ai 
may be, in regard your petitioner lives in the coun 

ty of „and muſt anſwer by commitlion. 


Your petitioner therefore humbly prays you 
Honour, that the plaintiff's clerk in coun 
may forthwith deliver to your petitioner 
clerk in court a bill of coſts, in reſpect o 
your petitioner's contempt, and that it my 
be referred to one of the Maſters of thi 
court, to tax the faid bill, in caſe the fail 
clerks in court differ in ſettling the fame; 
and that upon your petitioner's payment d 
the ſaid coſts ſo. ſettled or taxed, all furthe 
proceedings upon the ſaid contempt may tt 
ſtay d in the mean time, and that your pe 
titioner may be at liberty to ſue out a com 
miſſion to plead, anſwer, or demur, al 
have a month's time to return the ſame. 


6b Ana, &c. 


| . 
When the plaintiff and defendant join in com 
miſſion, and the clerks in court or ſolicitors diff 
avout ſtriking commiſſioners names, the way is . 1 


apply by petition to the Maſter of the Rolls u 
ſtrike the names. 
In cauf-s where the Crown is intereſted, it is ne: 
ceſſary to make the Attorney General a party, anc 
none of the King's Counſel can be retained t 
plead againſt the Crown, without firſt obtaining a 
order from his Majeſty for that purpoſe, Which z 
done by petition in the following manner: 


Petitions, [the forms of- 


ch t 8 | | | G : 
1 To the King's moſt excellent Majeſty, 
En | The bumble petition of A. B. and others, 
al 

cou bewerb, al | 
. HAT your petitioners are plaintiffs in a 

| cauſe in Chancery, wherein your Majeſty's 
Jo trorney General and others are defendants. That 
= your petitioners have all along adviſed with your 
wy Majeſty's Solicitor General, and T. C. Eſq; two 
* f your Majeſty's Counſel learned in the law; but 
1 Foraſmuch as they cannot plead in the ſaid cauſe 
: ” ithout your Majeſty's royal licence to the ſaid Mr. 
* Solicitor General and T. C. Eſq; to be of Counſel 
for them in the ſaid cauſe; _ | 
d | Your petitioners therefore humbly pray your 
ol Majeſty will be moſt graciouſly pleaſed to 


: grant your royal licence for the ſaid Mr. 
"Solicitor General and the ſaid J. C. Eſq; 
vo to be of Counſel for your petitioners in the 


| : 

” ſaid cauſe, as often as there ſhall be occaſion. 
8 E And your petitioners, &c. 
This petition is wrote upon unſtamped paper, 
355 and carried to the Secretary's office. | 
li 


/ 15 Here follows the order upon the above petition: 


| HEREAS A. B. &c. have by their pe- 
is ne. tition humbly repreſented unto us, that they 
„F and are plaintiffs in a cauſe in Chancery, wherein our 
ed Attorney General and others are defendants, and 
ing al chat they all along have adviſed with our truſty and 


ich N well-beloved Solicitor General, and 7. C. Eſq; two 


of our Counſel learned in the law. But foraſmuch 
as they cannot plead for the petitioners in the ſaid 
cauſe without our royal licence, diſpenſing there- 
with; they have therefore moſt humbly prayed us 
to grant our royal licence to our ſaid Solicitor Gene- 
if | G 4 | ral 
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their requeſt, and we do accordingly hereby diſpeni 


Petitions, [the forms of.] , 
ral and T. C. to be of Counſel for them in the fa 
cauſe : We are graciouſly pleaſed to condeſcend u. 


with our ſaid Solicitar General and 7. C. and oil 
them power, licence, and permiſſion to appear iſ 
the behalf of the ſaid A. B. &c. to be of Count 
for them in the ſaid cauſe, as often as there ſhall 
be occaſion. | | : 

Given at our court at St. James's the — A 
day of — 1744, in the eighteenth year ffi; 
our reign. : 


By Bis Majeſty's command, 
HoLLts NEwCASTLE, 
Solicitor General and 
T. C. Eſq; licence 
to plead. | 


Towards the top thereof is the King's ſeal, and 
his name wrote with his own hand. The order iſ 
upon treble half-crown ſtamps. The whole ex. 
pence hereof is about eight pounds, if it be for 
one Counſel to plead; about ten pounds for tw 
Counſel, and about twelve pounds for three. 

This order muſt be ſhewn to the Counſel per- 
mitted to plead thereby, at the time you deliver 
your briefs. _ | 

As we have, among the precedents of petitions, 
given one to the Lord Chancellor for his letter 
miſſive to a Nobleman to appear in Chancery, it 
may not be amiſs in this place to inſert the letter 
itſelf. 1 | 


Lord Chancellor's letter miſive to a Nobleman 
| to appear and anſwer. 


My Lord, | 
FIE R my hearty commendations to your 
"A Lordſhip, this is to inform you, that there 
is a bill exhibited in the high court of Chancery 
5 againſt 
2 


OY 7 3 N ' Fo 5 
7 


Petitions, [the forms of.] 
fai gainſt your Lordſhip by A. B. &c. of which I 
nd oh ave thought fit to give your Lordſhip notice, 
penel8W&-acher by this letter, than by awarding his Ma- 
Wcſty's ordinary proceſs againſt you; wherefore I 
Wo, at the requeſt of the ſaid A. B. (according 
une o the manner uſed to perſons of your quality) de- 
ul8Wre your Lordſhip to give order for the entring your 
Wppearance the day, Sc. next, and putting in your 
I nſwer to the ſaid bill, according to the uſual courſe, 
ar ich all convenient ſpeed z not doubting your care 


Werein, 

| TI aw, 
TIE. Lincoln's- Inn 

Fields. my Lord, 

your Lordſbip's 

and e humble ſervant, 
ler b | 
N Camden. C. 
> for 


Petition for a ſubpœna returnable imme- 
diately. 


Between A. B. plaintiff, | 
C. D. defendant. 


_ To the right honourable the Maſter of the Rolls, 
etter 


y, it The humble petition of the plaintiff, 


etter . Sheweth, 

HAT your petitioner having filed his bill in 
this honourable court againſt the ſaid defen- 
dant, and the ſaid defendant living and reſiding 
within —— miles of the city of London, as by the 
afidavit annexed appears ; 


man 


your Your petitioner therefore moſt humbly prays | 
here your Honour, that he may be at liberty 
cery to take out proceſs of ſub na for the ſaid 


ainſt defendant 


5 
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Pelition for proceſs of contempt returnable in. * 
[To 


Petitions, [the forms of. 
_ defendant to appear to and anſwer you 


petitioner's {aid bill, returnable immed. 
ately. 


4 hour petitioner 7 fall ever pray, & | Y 


mediately. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable the Maſter of the Rolls 
The humble petition of the plaintiff, 


Sheweth, 


HAT your petitioner, in Eaſter Term lat 

paſt, exhibited his bill in this honourabk8 
court againſt the defendant, to which the ſaid de-W 
tendant appeared, but hath neglected to put in hu 
anſwer” thereto; and the ſaid defendant living and 
reſiding within the diftance of ——— miles from 
the city of London, as * the affidavit annexed 
appears; 


Your petitioner SURE moſt humbly prays 
your Honour, that he may be at liberty to 
make out proceſs of contempt againſt the 
ſaid defendant, for want of his awer, 1 re- 

turnable immediately. 


Aud your petitioner ſeal ever pray, &c. 


Petition 


| r 


co 
to 


1 


— 


20 


's, 


itn 


Petitions, [the forms of 


= We to Lord Chancellor for his 2 8 


letter to a Nobleman. 


. A. B. — — plaintiff 
c Duke of E. geen ant. 


: [To the right A the Lord High Chancellor of 


Great Britain, 
The humble petition of the plaintiff, 


| Sheweth, 
AT your petitioner hath exhibited his bill 
into this honourable court againſt the ſaid C. 


abe of E. who in regard to his quality cannot be 
compelled, by the ordinary proceſs of this court, 
to appear to your petitioner's ſaid bill; 


Your petitioner therefore moſt humbly prays 


91 


your Lordſhip's letter miſſive directed to 


the ſaid C. Duke of E. deſiring his Grace 
to appear to your petitioner's ſaid bill on 
the- day of—— next. 

And your petitioner ſhall ever pray, &c. 


5. 


Petition to amend à bill, by adding a defen- 


Between A. B. plaintiff, 
C. D. defendant. 


Tothe right honourable the Maſter of the Rolls, 
_ | | 
The humble petition of the plaintiff, 


Sheweth, 


LH AT your petitioner filed his bill in this 


honourable court againſt the defendant in 
Term laſt, to which the defendant hath 
:ppeared and put in his anſwer; upon which your 

1 N 
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petitioner is adviſed to make E. F. a defendant j u 


Petitions. [the forms of.] 


this cauſe. Wc 


Your petitioner therefore moſt VEPFE pra 
your Honour, that he may have leave u 7 
amend his bill, by adding the faid E, i 
a defendant thereto, with apt words ul 
charge him. 0 


And your petitioner _ ever pray, «| 


Petition to amend a bill, on payment of = 


frillings coſts. = 
Between A. B. — — plaintiff, and Put 
C. D. and others defendants. eu 


To the right honourable, &c. 
The bumble petition of the Pleinkf, 
 Sheweth, | 


T HAT you petitioner EG filed his bill in 
this honourable court againſt the defendant 


C. D. and others, the ſaid defendant C. D. hath Mp , 
only put in his anſwer thereto, (none other of the 2 
defendants having yet appeared thereto) ; upon pe- 
ruſal of whoſe anſwer, your petitioner is adviſed by 
his counſel to amend his bill. 
Your petitioner therefore moſt humbly prays |M + 
your Honour, that he may be at liberty to 
amend his bill, upon payment of twenty WF 


ſhillings coſts to the ſaid defendant C. D. 
or his clerk in court, in reſpect thereof. 


And your petitioner ſhall ever pray, &c. to | 
h of 1 


ex d 


Petition 


Petitions, [the forms aſl} 


12 for a plaintiff to diſmiſs Dis 0WN 511. 
| - with coſts. 

"i Between A. B. plaintiff, 

11 | C. D. defendant. 

s wil Jo the right honourable, &c. 
: The bumble petition of the plaintiff, 


Sbewetb, 


HAT your petitioner having exhibited his 
| bill into this honourable court againſt the 
efendant, ſince which the ſaid defendant hath 
Put in his anſwer thereto, upon peruſal whereof 
our petitioner is adviſed to diſmiſs his bill. 

Pour petitioner therefore moſt humbly prays 
your Honour, that his ſaid bill may ſtand 
diſmiſſed out of this court with coſts to 


be taxed by one of the Maſters of this 
court. 


ent) 2 | 


: in And your petitioner ſhall ever pray, &c. 

ant 

nath NMpetition to refer an examination to a Maſter, 
the 

1 and to tax cofts upon the breach of an order. 


1 by Between A. B. plaintiff, 


C. D. defendant. | 
To the right honourable the Maſter of the Rolls, 
The humble petition of the , 


Sheweth, 


HA the defendant * been examined 
on interrogatories touching a contempt laid 
o his charge, for breach of an order of this court 
of the day of —— laſt, your petitioner hath 
examined witneſſes for proof thereof. 


rays 


y to 
enty 


&c. 


Your 


7 9 


. 4 
283 
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51 Petitions, [the forms of.] 
Your petitioner humbly prays your Honduf 

that it may be referred to a Maſter of thi, 

court to conſider of the ſaid examination 

and depoſitions, and to certify whether t 

defendant hath committed the contempt lad 

to his charge, and to tax coſts according u 

the general order in that behalt. 

And your petitioner ſhall æver pray, &c. 


Petition to be diſcharged out of cuſtody i 5 


- 


Serjeant at arms. 


Between A. B. and C. D. plaintiffs, 
| E. F. and G. H. defendants, 
To the right honourable the Maſter of the Rolls, 
The bumble petition of the defendants, 
Sheweth, | | Ls. 
TFH A T your petitioners are and have been 
5 (tor above a fortnight) in cuſtody of the Ser- 
jeant at arms attending this honourable court, for 
not anſwering to the plaintiff's bill, which your 
petitioners have ſince anſwered, and paid the colt 
of the contempt, and the clerk of the other ſide doth 


conſent to your petitioners diſcharge, as by the cer: 
tificate annexed appears. 


Your petitioners therefore humbly pray your 
Honour, that your petitioners may be dil- 
charged out of the cuſtody of the Serjeant at 
arms, paying their fees. 


And your petitioner ſhall ever pray, &. 
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thi ; Petition for a return of a writ of inquiry 


bei Between 4. B. plaintiff 
Fr C. D. defendant. 
go 


o de right honourable the Maſter of the Rolls, 
The humble petition of the defendant, 


Seweth, | 


HAT your petitioner was this day ſerved 
; with the injunction of this court, to ſtay his 
proceedings at law for the matters here in queſtion, 


„ Vith the uſual clauſe of liberty, in default of a plea, 
to enter up judgment, with ſtay of execution. 
That there being default of a plea, your petiti- 
ner had an interlocutory judgment, and a writ of 

beer inquiry iſſued, and was long ſince delivered to the 

Ser. heriff, who executed the ſame this day. 

te That without a return of the writ, your peti- 

your toner cannot have a final judgment. | 

* Your petitioner humbly prays your Honour, 


Wor: that he may be at liberty to call for the 
return of the ſaid writ, and to enter up a 
final judgment, he being willing to ſtay 


Fa execution according to the ſaid injunction. 
dil a 

int a And your petitioner ſhall ever pray, &c. 
ö & » 

71100 Petition 
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Petition for plaintiff to give ſecurity to anſus : 
cofts, and for a month's time to anſwer af 
ſuch ſecurity given. | 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
The humble petition of the defendant, 


Sheweth, | = 
* H A T the plaintiff having filed his bill iſ 


this honourable court againſt your petitioner 
and cauſed a ſubpzna to appear and anſwer to ti 
ſaid bill to be ſerved on your petitioner, to whiclif 
your petitioner hath accordingly appeared, and take 
a copy of the ſaid bill; and his time for anſwering 
not being yet expired, nor being in contempt. | 
That the plaintiff by his bill ſtiles himſelf of Nauf 
York in the Weſt Indies in parts beyond the ſeas, and 
your petitioner lives in the city of London. 


Your petitioner therefore moſt humbly pray 
your Honour, that the plaintiff may procurÞ 
ſome ſufficient perſon here in England il 
give ſecurity according to the courſe of the 
court, to anſwer coſts before your peritionet] 
be obliged to anſwer the ſaid bill, and that) 
your petitioner may have a month's time to 
plead, anſwer, or demur to the ſaid bill afte 
ſuch ſecurity given. 


And your petitioner, &. 


Perlttons, ſeks 


rms of. J 


5 perlt hep Hainitiff 60 be admitted in | forma 
pauper“. 


Between N. M. and 8, M. — — complainants 
H. * on" E. his wife, 
. L. and H. his 
wife, and 5. M. and a4 (defendants. 
his wife. 


To the right honourable, &c. 


- The bumble JU of the plaintiffs 
111 "ll 

loner 
0 t 


Sheweth, 


egy HAT your pe etitioners having filed their bill 
bia in this honourable court againſt the ſaid de- 
take ndants ; thereby ſetting forth, that H. O. late of 
ern — in the county of ——, widow, deceaſed, at 
„ We time of her death, which happened in April 

New 731, was poſſeſſed of a perſonal eſtate, value 1900. 
„ and Ind died inteſtate without iſſue, leaving your peti- 
oners and the defendants E. B. S. N. H. I. and 
M. her neareſt relations and next of kin, to 


prays * her perſonal eſtate ought to have come and 
oclue deen equally divided amongſt them, according to 
1d wine ſtatute of diſtribution of inteſtates eſtates. 

tf th That the inteſtate dying at —— aforefaid, and 


tionerÞl 
| that 
me to 


after 


our petitioners living very remote from her, and 
iefendant E. wife of defendant B. living with or 
ear the inteſtate at her deceaſe, obtained admint- 
ration to her, and ſhe and her ſaid huſband pot- 
eſſed themſelves of all the inteſtate's perſonal eſtate 
and effects, and your petitioners being intire ſtran- 
gers to theinteſtate's circumſtances, the {aid defendant 
5. and his wife ſent to the plaintiff N. 56 J. and to 
he plaintiff S. 507. ſeparately, aſſuring them that 
Voi 1 the 


„ CC, 
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the faid reſpective ſums were your petitioners ri 7 
ſpective full diſtributive ſhares of the ſaid inteſtati  B 
perſonal eſtate, and at the fame time ſent general g . F 
i leaſes therewith, which your petitioners upon ſud t 
| report and aſſurances were prevailed upon to ex: 
cute, relying on ſuch aſſurances to be true. : 
That your petitioners have ſince diſcovered thi 
the ſaid inteſtate died poſſeſſed of a perſonal eſta 
value 1,500 J. as aforeſaid, and that they were in 
poſed upon in the faid releaſes, the ſame being oi 
; tained by fraud and falſe ſuggeſtions ; and ther: 
fore filed their bill in this honourable court again 7 
the ſaid defendants to ſet aſide the ſaid releaſes fur ; 


ther than they extend as diſcharges for zo. and «(i 
and to have an account of all the inteſtate's perſon 
eſtate, and that your petitioners may be paid thei 
full and diſtributive ſhares of all the ſaid inteſtare 
perſonal eſtate. , WT : 
Thar the ſaid defendants H. B. and E. his wit 
have put in their ſeparate anſwers to your petitioner 
laid bill; and the ſaid H. B. (amongft other things 
admits the faid inteſtate died without iſſue, poſſeſſed 
of a perſona] eſtate of about 1000 J. value, which tl 
and his ſaid wife poſſeſſed themſelves of, and tha 
the petitioners were intitled as aforeſaid, and thit 
they received no more than the aforeſaid reſpectin 
ſums of 56 /. and 507. and were induced to git 
releaſes, or diſcharges, as aforeſaid, which he ſays he 
believes they would not have given, if truly inform- 
ed of the faid perſonal eſtate : And the ſaid E. 
(amongſt other things) admits the ſaid inteſtate died 
Poſſeſſed of a conſiderable perſonal eſtate; but in. 
ſiſts that your petitioners executed general releaſes to 
her and her huſband, at the times they received the 
laid reſpective ſums of 567. and 50 J. and infift: 
on their being ſufficient diſcharges; but has not 

thought fit to plead the ſaid releaſes, 5 
| . at 
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| That your petitioners, by reaſon of their poverty, 
s appeat's by affidavit annexed, are utterly unable 
proſecute their ſaid ſuit, unleſs they be admitted 
do do in forma pauper”, 
Your petitioners therefore moſt humbly pray 

your Honour, that they may be admitted to 

_ preſecute their ſaid ſuit in forma pauper” 


and that Mr. —— may be aſſigned their 
Counſel, and Mr. their Six-clerk. 


And your petitioner ſhall ever pray, &c. 


W 7 bunbly conceive that the plaintiffs have F- le 
be relieved touching the matters of this petitlon, and 


| pr which they have exhibited their bill, A. B. 


Petition of a PW ar > to be admitted in n forma 


pauperis. ; 
Between A. B. plaintiff, | | 5 
jd S. defendant. 1 i; 
To the right bonourable, &c. „ 3 
The bumble petition of the e 
| Sheweth, 


| HAT your petitioner is ſerved with proceſs 
gie 4 to appear to and anſwer the plaintiff's bill, 
ys he Hut being very poor, (as by affidavit appears) is (by 
orm · Neaſon of ſuch his extreme poverty) unable to make 
7 is defence thereto, if not permitted to defend in 
died erma pauperis. 


þ . . i 6 . 9 , ma FE Pine — va et ns r 5 
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It in. Your petitioner therefore moſt humbly prays 

elm pour Honour to admit him to defend this 

d the ſuit in forma pauperis, and to aſſign him for 

1(1(ts his Counſel Mr. ——, and Mr. —— for | 

noi; his Six-clerk. | 
1 | And your petitioner ſhall ever prav, &c. 

Tha | H 2 Petition 
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Petition (after an attachment) * a dedinul 


poteſtatem, and for time to return the anſur 


Fhereon.” 


| Betaopi A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
The humble petition of the defendant, © 


Sheweth, 


H AT the plaintiff having exhibited his bill 

into this honourable court againſt your pet. 
tioner and others, and ſerved your petitioner witk 
proceſs, returnable the firſt day of laſt Term, your 
petitioner appeared thereto, but the writings that fe. 
lated to the matters in queſtion not being in your 
petitioner's hands, your petitioner could not poſſibly 
procure the ſame ſo as to perfect his anſwer by the 
time allowed by the rules of this court ; whereupon 
your petitioner has been Jately arreſted upon an at- 
tachment of contempt iſſuing out of this honourable 
court, 

That your petitioner living one hundred miles 
diſtant from London, and being willing to enter his 
appearance with the regiſter by his clerk in court 
as upon the attachment; 

Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty to 
take out a dedimus poteſtatem, returnable 
the firſt return of next Term to take his 
anſwer, and that he may have a week 
allowed him within the ſaid Term, to 


return the ſame, and that in the mean time 


all further proceedings for want of the ſame 
may be ſtayed, 

And your petitioner, &c. 

Note ; 


4 


Petitions, [the forms of. 
Note; This is uſually anſwered, that defendant 
mu enter his appearance with the Regiſter in four days. 
/ | | | 
Petition to put in an anſwer without oath. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
; | The bumble petition of the defendant, 
bil Sheweth, 


m T H A T your petitioner is made a party to the 
plaintiff's bill exhibited in this court, merely 


*. for the ſake of form. 

vou That the plaintiff is willing that your petitioner's 
ably anſwer to the faid bill ſhould be put in without 
| the Woath, and hath by his clerk in court ſignified his 
pon i content thereto, 

1 at. 

able Your petitioner therefore humbly prays your 


Honour, that he may have leave to put in 


nies his anſwer without oath to the plaintiff's bill. 
+ his | 

oun And your pelitioner ſhall ever pray, &c. 
rays Note; To this petition and all other petitions 
y to which require the clerk in court's conſent, he ſigns 


able Jin theſe words, J do conſent to the prayer of this 
bis NPelibion, if your honour ſhall plea'e to order the ſame. 
reek 

to 
ime 
me 


&c. 
e; 
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Petition for time to anſwer, 
Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
T he humble petition of the defendant, 
Sheweth, 
HAT the plaintiff having filed his bill in 


this honourable court againſt your petitioner 
and others, whereto your petitioner hath appeared, 
and taken an office copy thereof, and his time for 
anſwering not . yet expired, nor being in con- 
tempt; 

Your petitioner therefore moſt humbly prays 
your honour, to grant unto your petitioner 
a month's time to plead, anſwer or demur 

do the plaintiffs bill, not demurring alone. 


And your petitioner ſhall ever pray, &c. 


Petition for a jeme covert to anſwer without 


her huſband, 


Between A. 8 plaintiff, 
C. D. and E. his wife, defendants. 


To, &c. 


7 be bumble pelition of the deſendant E. D. wife of 


the Gefendant C.. D. 
3 
HAT the Naim lack exhibited his bill in 


this honourable court againſt your petitioner 
and her faid huſband, whereto your petitioner hath 
appeared; ard in regard your petitioner's ſaid huſ- 
band hath abſconded and lived ſeparate from her 
theſe ro Foun 3 


Your 


Pei 


in 


ner 
ed, 
for 
on- 


avs 
ner 
nur 
ne, 


Xc. 
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Your petitioner therefore moſt humbly prays 

your Honour, that the may be at liberty to 

put in her anſwer to the plaintiff's ſaid bill 
without her huſband. 


And your petitioner, &c. 


Petition for time to anſwer, and return a 
dedimus. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 


The humble petition of the defendant, 


Sheweth, 

HAT the plaintiff 4 filed his bill 0 
your petitioner, he has appeared thereto and 
taken a COPY. 

That your petitioner b in the county of 
———, a commiſſion is iſſued to take his anſwer, 
and made returnable in three weeks, &c. but your 
petitioner finds he ſhall not be able to return the 
ſame within the time limited by the ſtrict rules of 
the court; and foraſmuch as your petitioner is not 
in contempt, nor has yet had any order for time; 


Your petitioner humbly prays your Honour, 
that he may have time to put in his anſwer 
to the ſaid bill, until ——, and that all pro- 
ceſs of contempt for want thereof be in the 


mean time ſtayed. 
And your petitioner, &c. 


Petiiion 
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Petition to examine a witneſs de bene eſſe be. 


fore iſſue joined, 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
The Dunble petition of the plaintiff, 


Sheweth, 0 


HAT your titioner having filed his bill in SL 

this honourable court againſt the ſaid defen- 
dant, whereto he hath appeared; but the ſaid de- T 
fendant living a great diſtance from London in the 
country, he hath obtained time to put in his an- ther, 
ſwer till the firſt day of next Hilary Term. E> 
That one G. H. of, c. gentleman, a very ma. ¶ time 
terial witneſs for your petitioner in this cauſe, and ſione 
without the benefit of whoſe evidence, your peti: Who 
tioner (as he is adviſed) cannot ſafely proceed to a WF T 
hearing of this cauſe ; and the ſaid G. H. being ſe- W-— 
venty years of age or upwards, and very weak and to tl 
infirm, ſo that in all probability he may not live till 
your petitioner can bring his cauſe to an iſſue, as by 
the affidavit annexed appears. 


Jour petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty 
forthwith to examine the ſaid G. H. de bent 
ee, as a witneſs for your petitioner in this 
cauſe, ſaving all juſt exceptions. 


And your petitioner ſhall ever pray, &c. 


Petition 


C. 


Oh 
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W Petition for a ſpecial commiſſion, and for com- 


miſſioners names, or in default, the commiſ- 
7 hon to iſſue ex parte. | 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 


The humble petition of the defendant, 


Sheweth, 


HAT on the —— day of —— laſt, the 
plaintiff exhibited his bill in this honourable 


court againſt your petitioner, who has appeared 


thereto and taken a copy. 
That your petitioner's clerk in court has often- 


times applied to the plaintiff's clerk for commiſ- 


ſioners names for taking your petitioner's anſwer, 


vho refuſes to give names for that purpoſe. 


That your petitioner reſides in the county of 
——, and is adviſed to plead, anſwer and demur 
to the faid bill. 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty to 
take out a commiſſion to plead, anſwer and 


105 


demur to the plaintiff's bill; and that the 


plaintiff*s clerk in court may in two days 
after notice hereof give commiſſioners names 
to the petitioner's clerk in court, to take 
your petitioner's plea, anſwer and demurrer, 
or in default thereof, that your petitioner 
may be at liberty to take out the ſaid com- 

miſſion directed to his own commiſſioners. 
And your petitioner, &c. 


Petition 


20 Petitions, [the forms of.] 
Petition for a commiſhon to aſign a guardian 
and to take the defendant's anſwer 7 fuck 


guardian. 


Between A. B. and another, plaintiffs, 
C. D. — — defendant. 


To the right honourable, &c, 
> he humble petition of the defendant, 


8 
\H AT the plaintiffs exhibited their bill in 


this honourable court againſt your petitioner, 
to which he has appeared and taken an office copy. 

That your petitioner reſiding in the county df 
— has craved a commiſſion to take his anſwer; 
and the plaintiffs have given commilſioners name 
for that purpoſe. 

But foraſmuch as your petitioner is an- infant, 
and cannot anſwer the plaintiffs bill, nor defend this 
ſuit without having a guardian aſſigned for that 
purpoſe ; 


"Your petitioner therefore humbly prays your 
Honour, that he may be at liberty ro {ue 
out a commiſſion to aſſign him a guardian, 
and to take his anſwer by ſuch Sore! an. 


Aud your petitioner fhall ever pray, &tc. 
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Petition to take an anſwer de novo, and to a- 
mend the caption, and ſtay proceſs. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
The bumble petition of the defendant, 


FSheweth, 

HAT in Hilary Term laſt the plaintiff filed 
his bill in this honourable court againſt your 
petitioner, and a commiſſion iſſued to take your pe- 
titioner's anſwer, by virtue whereof it was taken, re- 
turned and filed; but on looking into the ſame there 
appeared to be a miſtake in the caption, whereupon 
the plaintiff obtained an order to ſuppreſs the ſaid 


107 


anſwer, it not appearing by the ſaid caption that 


your petitioner was ever {worn to the truth of the 
dad anſwer. 5 
That in regard this is in your petitioner's own 


delay, who is deſirous that this miſtake ſhould be 


rectified, and is ready and willing to pay the plain- 


uff his coſts out of purſe touching the ſaid order; 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at Jiberty to 
ſue out another commiſſion directed to the 
former commiſſioners to take his faid anſwer 
ae novo, and that the caption thereof may 
be rectified or amended ; and that your pe- 
titioner may have three weeks time to return 
the ſame, and that all further proceedings 
for want thereof be in the mean time ſtayed. 


And your petitioner foall łver pray, &c. 


A 
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| | | Fhoulc 
A common petition to receive exceptions. itione 


Between A. B. plaintiff, 
| C. D. defendant. 
To the right honourable, &c. 
The humble petition of the plaintiff, 
Sheweth, 

H A T your petitioner having exhibited lis 

bill in this honovrable court againſt the de.] 
fendant, who hath put in his anſwer thereto, and 
your petitioner being adviſed that the ſaid anſwer 
is inſufficient in ſeveral material points, hath cauſed 
exceptions to be taken thereto. But the ſaid ei 
ceptions not coming in by the time limited by the 
rules of this court, the defendant's clerk in coun 
refuſes to accept the ſame. 

Your petitioner therefore moſt humbly prays 
your Honour, that the ſaid defendant's clerk 
in court may receive the ſaid exceptions. 

And your petitioner ſhall ever pray, &c. 

Exceptions cannot be ordered to be received as in 

due time after three terms from the putting in of 
the anſwer without ſpecial reaſons. 


Another petition to receive exceptions. 


Between A. B. — — — plaintiff, 
C. D. and others, defendants. 
To the right honourable, &c. 
The humble petition of the plaintiff, 
Sheweth, 

HAT your petitioner having exhibited his 

bill in this honourable court apainſt the ſaid 
defendant and others, the ſaid defendant put in his 
plea and anſwer; on arguing of which plea on thc 


—— day of laſt, it was ordered that the fame 
ſhould 


Petitions, {the forms of.] 

ould ſtand for an anſwer, with liberty to your pe- 
tioner to except ſuch matters as in the ſaid order 
re mentioned. | | 
That your petitioner has many material exceptions 
to offer in purſuance of the faid order, but the draw- 
ng up and entring of the ſaid order, and preparing 
the ſaid exceptions, which are long, having already 
un out more than the time of courſe for 1 
xceptions, the defendant's clerk in court refuſes to 
accept the ſame. 


Your petitioner therefore moſt humbly prays 
your Honour, that the ſaid defendant's 
clerk in court may now receive your peti- 
tioner's exceptions. 


And your petitioner ſhall ever pray, &c. 


A common petition to refer exceptions. 
Between A. B. plaintiff, 
C. D. defendant. 
To the right honourable, &c. 
1 be humble petition of the plaintiff, 


Sheweth, 


H A T your petitioner having filed excep- 
tions to the defendant's anſwer, and the 
ime for ſubmitting being expired; | 


Your petitioner therefore moſt humbly prays 
your Honour, that it may be referred to 
one of the Maſters of this court, to cer- 


his tify whether the ſaid defendant's anſwer 
aid be ſufficient in the points excepred to, or 
his not. 

the And your petitioner ſhall ever pray, &c. 
me | | | 


old 7 I Another 
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| 1 HAT your petitioner having exhibited hi 


anſwer thereto ; on arguing of which plea, on th: 


ſubmitted to put in a further anſwer, altho' his 


Another petition to refer exceptions, 


Between A. B. plaintiff, 
C. D. defendant, 


To the right honourable, r, 
The humble petition of the plaintiſt, 
Sheweth, „ 


Uo ti 


bill in this honourable court againſt the ſaid 
defendant, he appeared and put in his plea and 


—— day of laſt, the ſame was ordered t 
ſtand for an anſwer, with liberty to your petitioner 
to except to ſuch matters as in the ſaid order are 
mentioned. | 

That your petitioner obtained your Honour' 
order of the —— day of laſt, that the de- 
fendant's clerk in court ſhould receive exception; 
as in due time, and accordingly your - petitioner 
ſoon after delivered exceptions to the defendant's 
clerk in court; but the ſaid defendant hath not] 


time for ſo doing is expired by the rules of this 
court. | 
Your petitioner therefore moſt humbly prays 
your Honour, that it may be referred to 
one of the Maſters of this court to look 
into your petitioner's bill, the defendant's 
plea and anſwer, and your petitioner's ex- 
ceptions, and certify wherein the ſaid plea 
and anſwer is inſu fficient. | 


And your petitioner ſpall ever pray, Sc. 


Petition 


Petitions, [the forms of.] 
Petition fo renew a ſequeſtration, 


Between A. B. plaintiff, 
C. D. | 


To the right honourable the Lord High Chancellor of 
= Great-Britain. | 


The humble petition of the plaintiff, 


"muy 


li 
* Sheweth, 
the HAT the defendant having refuſed to an- 


| ſwer your petitioner's bill, all proceſs of 
rontempt to a ſequeſtration hath been ſued out 
zeainſt him, and a commiſſion of ſequeſtration 
hath been ſued out, executed and returned ; but 


our petitioner hath ſince diſcovered, that not 

de. bove one third part of the ſaid defendant's eſtate 

ons ſequeſtred, and that the faid commiſſion was 

ner ommitted to the hands of a perſon therein named, 

nt's {Who neglected to ſequeſter the ſaid eſtate. 

not | 

his Your petitioner therefore moſt humbly prays 

this your Lordſhip, that he may be at liberty 
to take out a new commiſſion of ſeque- 

rays ſtration to ſequeſter the faid defendant's 

| to eſtate, directed to new commiſſioners. 

int's And your pelitioner ſhall ever pray, &c. 

ex- e | | 

plea 

&c. 
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Petition to withdraw a replication ard amet! 
a bill, upon payment Fl twenty ſhillings co fe 
to ſuch defendants as have anſwered. al 


Between A. B. — — — plaintiff, 
CG D. and other, defendants, 


To the right honourable, &c. 
The humble petition of the plaintiff, 


Sheweth, 


f HA T ſome time ſince your petitioner filed by 
his bill in this honourable court againſt th 
faid defendants, to which they appeared and an 
ſwered, and your petitioner replied, but no wit 
neſſes have been yet examined in the ſaid cauſe. 
That your petitioner is ſince adviſed to amend hi 
faid bill, by adding R. B. a defendant with pro 
per charges; and foraſmuch as this is in your pei- 
tioner's own delay; 


' Your petitioner moſt 3 prays your Hb. 
nour, that he may have leave to withdran 
his replication, and amend this bill, as h. 
ſhall be adviſed ; on amending the copies 
of the ſaid bill of ſuch of the defendant 
who have anſwered the ſame, your pet: 
tioner not requiring any anſwer to ſuch a 
mended bill from the ſaid defendants who 
have already anſwered. 


And your petitioner ſhall ever pray, & 


Petitn 


Petitions, [the forms of.] 4 130 


Petitions for ſubpœna's to rejoin, and that 
ſervice on the clerk in court may be good, 
and to join and ſirike «or ava names. 


Between A. B. — — — plaintiff, 
C. D. and others, defendants. 


' To the right honourable, &c. 


el 


oft 


The humble petition of the Nane. 


| Sheweth, 


HAT your petitioner fled his bill in this 

court againſt the faid defendants, who have 

Eppeared thereto, and put in their anſwers, ro 

vhich your petitioner hath replied, and is ene 

o ſpeed his cauſe. 

Your petitioner therefore humbly prays your 
Honour, that he may be at liberty to take 
out ſubpena's to rejoin, returnable imme- 
diately, and that ſervice thereof on the de- 
fendants clerks in court may be deemed 
good ſervice on the defendants, and that 
your petitioner may be at liberty to ſue: out 
a commiſſion for examination of his wit 


Hh neſſes, returnable without delay, and that 
Iran the defendants clerks in court do, in four 
s it days after notice hereof, join and ſtrike 
* commiſſioners names with your petitioner's 


| clerk in court, or in default thereof, that 
pee your petitioner may have a commiſſion di- 
rected to his own commiſſioners, 


And your petitioner ſhall ever pray, &c. 


ae Vote; To the prayer of this petition may be 
dded, And that Your 9 may be at "oe tg 
xamine in Term-time. 


iin Vo I. I. I | Petition 
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Petition to join and ſtrite commiſſioners nam 
or in default, to iſſue a commiſſion ex parte. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right bonourable, &c. Petit. 


The humble petition of the defendant, : gn 
Sheweth, 1 
TE AT on the —— day of —— laſt ya 
1 petitioner was ſerved with an order obtain 
upon the plaintiff's. petition of the day d 
— for a ſubpæna to rejoin, returnable immed 7 
ately, and that ſervice thereof on your petitioner 
clerk in court ſhould be good ſervice, and that ti 
petitioner's clerk in court ſhould in four days aft Oo 


notice join and ſtrike commiſſioners names with . 
plaintiff's clerk in court, or that in default there 
the plaintiff might ſue out a commiſſion direct 
to his own commiſſioners, | e | 

That your petitioner, upon receiving the ſam ne 

was ready to comply with the terms therein men 
tioned, and accordingly applied to the plaintiff 
clerk in court, to join and ftrike commiſſionen 
names with him, who informed your petitioner 
clerk in court, that he had not names, and pu 
him off with trifling excuſes. 

That your petitioner has very good reaſon to be 
leve that ſuch excuſes were made merely for de. 
lay; and in regard your petitioner hath ſever 
material witneſſes, as he is adviſed, to examind, 
and is deſirous the cauſe ſhould be ſpeeded ; 

\ Your petitioner moſt humbly prays your He 
nour, that the plaintiff*s clerk in cov! 
may in four days after notice join anl 
ſtrike commiſſioners names with your pe 

Ltioners 


Pet itions, [the forms of.] 

titioner's clerk in court; or that in de- 
fault thereof, your petitioner may ſue out 
a commiſſion for examination of witneſſes, 
directed to his own commiſſioners. 


And your petitioner ſhall ever pray, &c. 


Petition to alter a commiſſioner's name in 4 
commiſſion, and for liberty to renew the ſame, 
and for time to return it. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. = 
The hamble ur of the plainif, iy 


Sheweth, 


HAT your petitioner laſt Eafter Vacaion 
took out a commiſſion to examine witneſſes, 
herein the defendant joined, but your petitioner 
Þs not able to execute the ſame during that Va- 
tion. 
| That your petitioner is in hopes of doing the 
e this Vacation; but one of the commiſſioners, 
d wit) T. B. Eſq; is engaged to be in London; 
hereupon your petitioner hath named the per- 
ns ſubſcribed in his room, but the defendant re- 
ſes to ſtrike the ſaid names in hopes of delaying 


} 


Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty to 
alter the commiſſion, and that your Ho- 
nour will be pleaſed to appoint, which of 
the two perſons ſubſcribed ſhall ſtand in 
his room, and that your petitioner may be 


bur petitioner, and that the Vacation may be 


I 2 at 


115 


116 


tioner; and foraſmuch as he is no way concerm 
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at liberty to renew the faid commiſſig 
and to make the ſame returnable withoy 
delay. 


And your petitioner ſalt ever pray, &. 


Dot} 
7 


Petition to examine a defen our 


Between F B. — — plaintiff, 
a C. D. and E. F. defendants, 


To the right honourable, &c. 
The buntle petition of the plainif, 


Sheweth, 


HAT iſſue * Oey in this cauſe, ya 
petitioner is adviſed that the ſaid defendu 
E. F. is a very material witneſs for your pet 


in point of intereſt, 


Your petitioner therefore moſt humbly pray 
your Honour, that he may be at liberty 
examine the ſaid defendant E. F. at th 
examination of witneſſes in this "cauſe, ; 
a witneſs for your petitioner, ſaving jul 

_ exceptions. 


And your petitioner fall ever 2 de. 


Petitiu 


%. 


100 | ; 


ho 8 4 | x 
P-tition to add an interrogatory on two, but 
not to examine any witneſs already exa- 


0 mined. 


| Between A. B. plaintiff, 
C. D. defendant, 


To the right honourable, &c. 
The humble petition of the plaintiff, 


Sheweth, 


HAT your petitioner obtained an order for. 
a commiſſion to examine witneſſes returnable. 
„and accordingly examined ſeveral witneſſes, 
and returned his commiſſion ;+ but before publica- 
ion paſſed, the defendant obtained an order for a 
ommiſſion to examine witneſſes this Vacation; 
and your petitioner has joined and ſtruck commiſ- 
ſioners names for that purpoſe ; but no notice is 
yet given of executing the ſaid commiſſion, 

That your petitioner is adviſed it is neceſſary 
o add an interrogatory or two to his former ſet of 
interrogatories. 


t tht 
le, 


x jt 


Your petitioner therefore humbly prays your 
&, Honour, that he may be at liberty to add 

| an interrogatory or two to his former ſet 
of interrogatories, but ſo as not ro exa- 
mine any witneſs that hath already been 
examined. 


And your petitioner ſhall ever pray, &c. 


etiti 
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i petiti 
mine 


PFetiti on to enlarge publication. * 
: =: ( 
Between A. B. plaintiff, 


C. D. defendant. 
To the right honourable, &c. 
The bumble petition of the Plaintiff, 


Sheweth, | 

HAT on the -— inſtant a rule was en. 

tered by the defendant's clerk in court for 
paſſing publication in this cauſe ; which rule is not 
yet expired. 

That your petitioner has not yet been able to 
examine any witneſſes, tho? he has ſeveral material 
witneſſes, (as he is adviſed) to examine in thi 
cauſe, without whoſe teſtimony he cannot lafely 
proceed to a hearing. 

Your petitioner therefore moſt humbly pray: 
your Honour, that publication in this cauk 
may be enlarged till the firſt day of the neu 
Term. 


And your petitioner ſhall ever pray, &c. 


Petition to enlarge publication. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
7. be humble petition of the defendant, 


S becbetb, 


HAT a commiſſion has been executed in 

this cauſe, and is returnable, fince which 

the plaintiff hath given a rule to publiſh, but the 
lame is not yet expired; and foraſmuch as your 
petitione: 


CC 


in 
ich 
the 
2ut 
ner 
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\etitioner hath ſeveral material witneſſes to exa- 
mine in this cauſe who live in and about the city 


f London; 


Your petitioner therefore moſt humbly prays 
your Honour, that publication in this cauſe 


may be enlarged for a fortnight. 


Aud your petitioner ſhall ever pray, &c. 


Petition to enlarge publication. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 


The humble petition of the defendant. 


Shewweth, 


HAT this cauſe being at iſſue, ſeveral wit- 
neſſes have been examined on the part of 


he plaintiff, and this day being the 


day of 


„a rule is entered by the plaintiff's clerk in 


ourt, for paſting publication in this cauſe. 


That by reaſon of your petitioner's and his So- 
licitor's illneſs, your petitioner has not been able 
to examine his witneſſes this Vacation, altho' he 


hath ſeveral very material witneſſes, (as he 


is advi- 


ed) to examine; and in regard your petitioner 
hath no intention to poſtpone the ſetting down this 


auſe for hearing, 


Your petitioner therefore humbly prays your 
Honour, that publication in this cauſe may 


be enlarged for a month. 


And your petitioner ſhall ever pray, &c. 


I 4 
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Petition to enlarge publication, ſo as not 6 
hinder ſetting down the cauſe, and for 
ori incl and croſs cauſe to come on fogether 


Between A. B. plaintiff, . 
C. D. defendant. 

And the ſaid C. D. plaintiff, 
And the ſaid A. B. defendant. 


Petit 


T o the right honourable, &c. 


1 Be humble petition of, &c. 


& 


Sheweth, 


H AT theſe cauſes being at iſſue, commi. 

ſions were taken out and Executed, and wit- 
neſſes examined thereupon in the laſt long Ve 
cation. N 


That your petitioner (the plaintiff in the ori- 


he 


ginal cauſe) the twenty-firſt inſtant cauſed a rule {neſſc 
to be given for paſſing publication in the original 1 
cauſe,” but having ſeveral material witneſſes (as he Wvitr 


is adviſed) ſtill to examine, and your petitioners itt 
having conſented and agreed to the ſeveral mat- ſto a 
ters contained in the prayer of this petition, your I liye: 
petitioners clerks in court having ſubſcribed their 
names teſtifying ſuch conſent, 


Your petitioners therefore moſt hymbly pray 
your Honour, that publication may be 
enlarged in the original cauſe until the firſt 
general ſeal after this Term, and that pub- 

lication may. then paſs in both cauſes, but 
not ſo as to hinder the plaintiff in the ori- 
ginal cauſe Tron ſerting down the ſame 


for 


* 


Petitions, [the forms of.] 
for hearing this Term, and that the plain- 
tiff in the croſs cauſe may be at liberty to 


1 ſer down his cauſe to be heard at the ſame 
an time. Fa 
27 


And your petitioner ſhall ever pray, &c. 


Petition to enlarge publication, and for a com- 
miſſion to examine, &c. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
The humble petition of the defendant, 


Sheweth, 


H AT the plaintiff has given rules to pro- 
duce witneſſes, and to paſs publication as of 
the laſt Term, but has not examined any wit- 


nefles, . 
nal That your petitioner hath ſeveral very material 
he witneſſes (as he is adviſed) to examine in this cauſe, 


without whoſe teſtimony he cannot ſafely proceed 


lives in, Ec. | 
Your petitioner therefore moſt humbly prays 
your Honour, that publication in this 


27 cauſe may be enlarged until the firſt day 
be the next Term, and that your petitioner 
ſt may have a commiſſion for examination 
b of witneſſes, and that the plaintiff's clerk 
ut in court may join and ftrike commiſſioners 
ri- names with your petitioner's clerk in court, 
ne in four days after notice to the plaintiff's 


or clerk 


Ito a hearing; and foraſmuch as your petitioner | 


12 1 
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hear judgment in this cauſe, as by the affidavit an- 
nexed appears; 


' 9 9 
1 


Petitions, {the forms of.] 
clerk in court, or that in default thereof 
your petitioner may be at liberty to take 
out a commiſſion this Vacation directed o 
his own commiſſioners. | 


And your petitioner ſhall ever pray, &c, 


Petition to ſerve a ſubpœna to hear judg men 
on a clerk in court, defendant abſconding, 


Between A, B. — — plaintiff, 
C. D. and others, defendants. 


To the right honourable, &c. 
The humble petition of the plaintiff, 


Sheweth, 


HAT your petitioner's cauſe being ſet down 

to be heard on day of —— next en- 
ſuing, and ſubpænas to hear judgment have been 
iſſued and ſerved on all the defendants, except the 
defendant C. D. and the ſaid defendant C. D. ab- 
iconding and concealing himſelf, ſo that your pe- 
titioner is not able to ſerve him with a /ubpena to 


Your petitioner therefore moſt humbly prays 
your Honour, that ſervice of the ſaid /u#- 
Para to hear judgment on the ſaid deten- 
dant C. D's clerk in court may be deemed 
good ſervice on the ſaid defendant. 


And your Petitioner ſhall ever pray, &c. 


Petitioner N pla 


14 
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reo, 

tile petition to prove an exhibit viva voce at the 
auß hearing. 

A Between A. B. plaintiff, 

OY C. D. defendant, 

Men To 4 right honourable, &c. 


The humble petition of the plaintiff, 


Sheweth, 
HA T this cauſe being ſet down to be heard 
before your Honour, your petitioner is ad- 
Iviiked it will be neceſſary for him to prove, at the 
hearing thereof, a certain bond bearing date the 
——— day of ——— entered into by the ſaid 
defendant ro your petitioner in the penalty of 
1000 J. conditioned for the payment of 500 J. in 
Intereſt. | 
| Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty at 
the hearing of this cauſe, to examine one 
or more witneſs or witneſſes viva voce to 
prove the ſaid bond. 


And your pelitioner foall ever pray, &c. 


Petition that an anſwer taken in one cauſe may 
be read, and made uſe of at the "I" of 


another cauſe. 


Between A. B. plaintiff, 
C. D. defendant. 


To the Right honourable, &c. 


The humble petition of the defendant, 


| Sheweth, 
T HAT your petitioner having exhibited his 
bill in this honourable court againſt the now 
plaintiff, for a diſcovery of their right and title to 
2 the 


124 Petitions, [the forms of.] 
the ſeveral premiſſes in queſtion in this cauſe, 9 
which the now plaintiff put in his anſwer, 

Your petitioner therefore moſt humbly prays 
your Honour, that he may be at liberty ug 
read and make uſe of the now plaintif;iſ 
anſwer put in to your petitioner's ſaid bil 
at the hearing of this cauſe. 


Petit 


And your petitioner, &c. 


Petition that depoſitions taken in one cauſe na 
be read and made uſe of at the hegring 
another cauſe. | 


„ Between A. B. plaintiff, 
C. D. defendant. 


To tbe right honourable, &c. 
The bumble petition of the defendant, 
Sheweth, | 


HAT one Mr. H. I. a mortgagee of th: 
premiſſes in queſtion in this cauſe, having 
ſome time heretofore exhibited his bill to forecloſt 
in this honourable court againſt your petitioner and 
the now plaintiff, and iſſue being thereupon joined, ] 
ſeveral witneſſes were examined in the faid cauſe. this 
Your petitioner therefore moſt humbly prays We 
your Honour, that he may be at liberty, Pe 
at the hearing of this cauſe, to read and 
make uſe of the depoſitions taken in the 


faid caule, ſaving all juſt exceptions. 


And your petitioner ſhall ever pray, &c. 


Petitiontt 


Petitions, [the forms of.] 


Petition for leave to examine witneſſes after 


publication, upon the uſual affidavit. 


Aa} 

} to Between A. B. plaintiff, 

fz C. D. defendant. 

bil 5 | o 


To the right honourable, &c. 
The n petition of the Nantiſt. 


Sheweth, 


TY AT publication in this cauſe is paſſed, and 
the cauſe is ſet down for hearing before your 
Honour, but your petitioner having ſeveral mate- 
rial witneſſes to examine, without whoſe evidence 
he cannot fafely proceed to a hearing, and your 
| petitioner, his clerk in court, and ſolicitor, hav- 
ing not ſeen or inſpected the depoſitions taken in 
this cauſe, or otherwiſe publiſhed or cauſed to be 
publiſhed the ſame, as by the affidavit annexed 
appears; 

Your petitioner therefore moſt humbly prays 
your Honour, that publication in this cauſe 
may be enlarged for a fortnight, and the 
cauſe adjourned for that time. 

And your petitioner ſhall ever pray, Ges 


For the form of an affidavit to be annexed to 
this petition, vide affidavits. 


the 
nz 
ofs 
nd 
4 


— 


| Petition to ſet down a cauſe for rn on 
defendant's having made default, and not 
appearing at the hearing. 


Sheweth, - 

HAT this cauſe came on to be heard the 
day of — laſt, and your prti- 
toner not attending, your Honour made the uſual 
| decree; and your petitioner being willing to pay 
to 


ay 
ty, 
nd 
the 


CC. 


2 
2 
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126 Petitions, [the forms of.] 
to the plaintiff the coſts of that day's attendance, 
whenever the plaintiff's clerk in court ſhall think H Peti. 
to deliver your petitioner a bill of the ſame ; 


Your petitioner therefore moſt humbly pray 
your Honour, to appoint ſome ſhort day fo 
the hearing of this cauſe as to your petitioner, 


And your petitioner ſhall ever pray, &c. 


Petition to ſet down a plea to be argued, 


Between A. 3B. — — — plaintiff, 
C. D. and others, defendants, 


To the right honourable the Lord High Chancellor o 
| Great Britain. 


The humble petition of the defendant C. D. 


Sheweth, 


H A T in— Term laſt the plaintiff filed 
his bill in this honourable court againſt your 
petitioner and others, ſince which he has thought 
fit to amend the ſame. | 
That in———your petitioner put in his plea 
and anſwer to the ſaid amended bill, which plea the 
Plaintiff hath not yet ſet down to be argued. 


Your petitioner therefore humbly prays your 
| Lordſhip, that he may be at liberty to {et 
down his plea to be argued ; and that your ; 
Lordſhip would be pleaſed to appoint a day 
tor the arguing thereof. | 


Ad your petitioner ſhall ever pray, &c. 


| Petition 


Petitfons, [the forms of.] 
Petition to ſet down exceptions to a Maſter's 
| report. 


Between A. B. plaintiff, 
E. F. defendant. 


Ti 0, &c. 
| The bumble petition of the plaintiff, 
y Sheweth, 


HH A T your petitioner hath lately filed ex- 
ceptions to the report of Mr. K. one of the 
Maſters of this court, made in this cauſe bearing 
date the day of — laſt paſt, and de- 


Yr of 


annexed appears. . 
Your petitioner therefore moſt humbly prays 
your Lordſhip to appoint a ſhort day for the 
arguing of the ſaid exceptions. 


T Ad your petitioner ſball ever pray, &c. 


our 2 | 
ght Petition to ſet down a cauſe for hearing. 


Between A. B. plaintiff, 


— | C. D. defendant. 

To the right honourable, &c. 

our The humble petition of the plaintiff, 

1 Sheweth, | 

lay 'H AT publication is by order, bearing date 
the——day of: to paſs in this cauſe the 


E firſt day of next Term ; and your petitioner by the 
ſame order is to procure the ſaid cauſe to be fer 
down to be heard ſome time within the ſaid Term. 


Your petitioner therefore humbly prays: your 
Honour, that this cauſe may be ſet down 


108 in 


127 


polited 5 J. as by the Regiſter's certificate hereunto 
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in the paper of cauſes for the laſt day 0 
cauſes within the next Term. 


Aud your petitioner ſhall ever 2 & 


ztiti 


Petition to appoint a ſhort day for a farthy . 
bearing on a Maſter's 1 
Tot 
Between A. B. plaintif. a 
C. D. defendant. 
To the right honourable, &c. | Sher 
The bumble ATT ny the plaintiff, | 
was 
| Sheweth, is CC 
HAT on the 0 of this che on che 
— day of —— 1767. it was ordered and” : 
decreed (as in the decree) and after the ſaid Maſter Th 


ſhould have made his report, ſuch farther order 
ſhould be made therein as ſhould be juſt. 
That in purſuance thereof the ſaid Maſter hat!“ 


made his report bearing date the day of 70 
11. palt in relation thereto. | 4s 
e 1a 


Your petitioner therefore moſt humbly pra ble 
your Lordſhip to appoint a fhort day for 
the hearing of this cauſe on the ſaid Mi 
ſter's report. 


And your petitioner ſhall ever pray, &c. 


" Petitin V 
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-tition that ſervice of an gy niſi on the 


& clerks in court, may be good ſervice. 


Between A. B. — — plaintiff, 
C. D. E. F. and G. H. defendants. 


To the right honourable, &c. | 
The bumble petition of the plaintiff, 


| | Sheweth; 

HAT by the decree made on the hearing of 
this cauſe the — day of- 1743. 

was referred to Mr. T. one of the Maſters of 

is court, to compute what was due to your pe- 


Im of 300 J. ſecured to your petitioner on the 
remiſſes in queſtion in this cauſe. _ 

That the ſaid Maſter, by his report dated the 
— day of 
d your petitioner (on his ſaid ſecurity) the ſum 
foo l. for his principal, intereſt and coſts, an 
our petitioner having on the— day of 


e ſaid report (unleſs cauſe), he has not been 
ble to get the ſaid order ſerved upon the ſaid 
veral defendants by reaſon the ſaid defendants 
Ive at a great diſtance from each other in ſeveral 
ounties of England, as by the affidavit annexed 
e pers. 

| Your petitioner therefore moſt humbly prays 


der on the ſeveral clerks in court (who are 


this cauſe), may be deemed good ſervice 
on the ſaid ſeveral defendants. 
And your petitioner ſhall ever pray, &c. 


n You, I. K 2 Petition 


rioner for principal, intereſt and coſts, for the 


— 1744. certified to be due 


744. obtained an order of this court to cant x 
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your Honour, that ſervice of the ſaid or- 


concerned for the ſaid ſeveral defendants in 


* 
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Petition to enter a decretal order nunc pr / 
tunc. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
h The humble petition of, &c. 
Sheweth, 
HAT upon the hearing of this cauſe tif 
day of — a decree was pro 
nounced, which has fince been drawn up and paſo 


by the Regiſter ; but the time for entring the ſan 
being elapſed by the rules of the court. 


Your petitioner therefore humbly prays you 
Honour, that the ſaid decretal order mg 
be entered nunc pro tunc. 


And your petitioner ſhall ever pray, & 


Petition to fign and inrol a decree nunc pi 
| tunc, 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
The humble petition of the plaintiff, 
Sheweth, 


ile - 
DUTTE 
fore 
iſſig 
edei 
pne 


H AT the time for ſigning and inrolling tęithe 
decree in this cauſe is elapſed, according wing 

the ſtrict rules of the court. mini 
Your petitioner therefore humbly prays you! 
Honour, that he may be at liberty to ſighs I 

and inrol the ſaid decree nunc pro tunc. the 

And your petitioner ſhall ever pray, & — 


A petitin 
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Vpetition for an infant truſtee to convey, 
purſuant to Stat. 7 Ann. 


To the right bonourable, &c. 


e humble petition of M. C. widow and admini- 
| ftratrix of J. C. Ei; deceaſed, 


Sheweth, * 
Ha by indentures of leaſe and releaſe 
bearing date the 26th and 27th days of July 
728. the ſaid indenture of releaſe, being tripartite, 
„and made between N. K. of the town and county 
f S. Merchant, of the firſt part, 7. M. of the 
id town and county, Merchant, and E. his wife 
f the ſecond part, and your petitioner's ſaid late 
uſband by the name of J. C. of J. in the county 
f §. Eſq; of the third part, reciting as in the ſaid 
denture of releaſe is recited, and for the conſide- 
ations therein mentioned, the ſaid NM. K. T. M. and 
his wife did grant, releaſe and convey unto the 
aid J. C. all that capital meſſuage or manſion- 
ouſe, called or known by the name of B. H. other- 
le — 


oreſaid, to hold to the ſaid F. C. his heirs and 
ſigns, ſubject to a certain condition or proviſo of 
edemption on the payment of the principal ſum of 
bne thouſand pounds and intereſt, by the ſaid 7. 
. and E. his wife, or either of them, their or 
Either of their heirs, executors, adminiſtrators or 
aſgns, to the ſaid F. C. his heirs, executors, ad- 
miniſtrators or aſſigns, on the —— day of Decem- 
rover then next. 

ſor That the ſaid money was not paid according to 


he faid condition or proviſo, and there now remains 


&{Wuitly due and owing to the eſtate of the ſaid J. C. 
pon the ſaid mortgage, the principal ſum of eight 
| K 2 hundred 


—— with its rights, members and ap- 
durtenances, ſituate and being in the town of S. 
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Petitions [the forms of.] 
hundred pounds, with a conſiderable arrear of i 
tereſt. _ 

That the ſaid F. C. the mortgagee is lately dey 
inteſtate, leaving J. C. his ſon and heir at law aff 
infant, under the age of twenty-one years; aſi 
your petitioner being the widow of the ſaid 7. 
deceaſed, hath duly obtained letters of adminiſtf 
tion of his perſonal eſtate, and is thereby, among 
other things, become intitled to the principal moni 
and intereſt now remaining due on the ſaid mor 
gage. 5 1 
That your petitioner is adviſed that the ſaid} 


ettt 


C. the infant, is a truſtee of the legal eſtate of M 5; 

ſaid mortgage, for the benefit of your petitione 

and enabled to convey within the intent and mea 

ing of the ſtatute made in the 7th year of the rig: 

of her late Majeſty Queen Anne, intitled, An al WM... 

inable infants who are ſeiſed or poſſeſſed of eſtates i * l 

fee in truſt, or by way of mortgage, to make i 3 l 

veyances of ſuch eſtates. . 3 
Your petitioner therefore humbly prays, th * 


your Honour will be pleaſed to order tit 
faid J. C. the infant ro convey his leg... - 
eſtate in the ſaid mortgaged premiſles t 
your petitioner, or as ſhe ſhall direct; d 
that your Honour will make ſuch oth 
order for your petitioner's relief in the p 7 
miſſes, as to your Honour ſhall ſeem mes 


And your petitioner ſhall ever pray, WM (rv 


| 8 Jan. 1733. Wcan 
Let it be referred to a Maſter — —to examine if (if! 


certify whether this is a mortgage within the meant plai 
of the ſaid att, and how much is due, and to whily the 
the mortgage money doth belong; and after the Maſi 
ſhall bave made his report, ſuch farther order ſhall l 
made as fhall be juſt, 8 | 


Petitions, [the forms of. 


eition for a perſon c come of age to 3 time 


for ſhewing cauſe againſt a decree. 


Between A. B. plaintiff, 
C. D. defendant. 


To the right honourable, &c. 
The humble petition of the defendant, 


| Shriveth, 
HAT upon W this cauſe before your 
es Honour the — day of —— 1740, your pe- 


15 88-2ner being then an infant, it was (amongſt other 

hings) decreed, That in default of your. petitioner's 
paying what ſhould be certified due to the plaintiff 
or principal, intereſt and coſts on the mortgaged 
premiſſes in queſtion, at ſuch time and place as the 
Maſter ſhould appoint, that then your petitioner 
might be abſolutely forecloſed of all equity of re- 


Joo demption to the ſame, unleſs your petitioner (being 
ij the heir at law) upon ſervice of a ſulpæna for that 
71 purpoſe, ſhould within ſix months, after he attains 
„bis age of twenty - one years, ſhe w good cauſe to the 
contrary. | 
P That your petitioner about three months ſince 


attained his age of twenty-one years, and hath been 
CM ſerved with a ſubpena accordingly. 

That by reaſon of the Vacation your petitioner 
3 cannot apply to ſhew cauſe againſt the ſaid decree 
it he ſhould be adviſed ſo to do) and for that the 
| plaintiff cannot be a Mer, being in r of 
af the premiſſes; 


Your petitioner therefore moſt humbly prays 
your Honour, that he may have till the 
K 3 _—_ 
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the mortgage money doth belong ; and after the Ma 


Petitions [the forms of.] 
hundred pounds, with a conſiderable arrear of in 
tereſt, 

That the ſaid J. C. the mortgagee is lately de 
inteſtate, leaving J. C. his ſon and heir at la y 
infant, under the age of twenty-one years; a 
your petitioner being the widow of the ſaid F.( 
deceaſed, hath duly obtained letters of adminiſtn 
tion of his perſonal eſtate, and is thereby, among 
other things; become intitled to the principal mon 
and intereſt now remaining due on the faid mon 
gage. 

That your petitioner 1s adviſed that the ſaid} 
C. the infant, is a truſtee of the legal eſtate of b 
ſaid mortgage, for the benefit of your petitionalf 
and enabled to convey within the intent and meu 
ing of the ſtatute made in the 7th year of the rey 
of her late Majeſty Queen Anne, intitled, An 40 
inable infants who are ſeiſed or poſſeſſed of eſtate | 
fee in truſt, or by way of mar gage, to make en 
veyances of ſuch eſtates. 
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87 


Your petitioner therefore humbly prays, th 
your Honour will be pleaſed to ordert 
ſaid F. C. the infant ro convey his leg 
eſtate in the ſaid mortgaged premiſſes 
your petitioner, or as ſhe ſhall direct; 
that your Honour will make ſuch ot 
order for your petitioner's relief in the pit 
miſſes, as to your Honour ſhall ſeem met 


And your petitioner ſhall ever pray, & 


: 8 Jan. 1733. ann 
Let it be referred to a Maſter — — to examine Mlif h 
certify whether this is a mortgage within the meanfplair 


of the ſaid act, and how much is due, and io whi 


Hall have made bis 1 185 e order fhai | 
made as Gall be juſt, 
P 2 it 
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f in 


ztition for a perſon come of age to enlarge time 


y dey 
for ſhewing cauſe againſt a decree. 


awW y 
5 All 


F Between A. B. plaintiff, 
niſtn C. D. defendant. 
Nong | | 

mom To the right honourable, &c. 


mor 
| The humble petition of the defendant, 
aid F | 
of th 
tions | 
mea 

- ret p 
1 at} 
ates | 
e ca 


Shew eth, 


HAT upon hearing this EPA before your 
Honour the — day of —— 1740, your pe- 
tioner being then an infant, it was (amongſt other 
ings) decreed, That in default of your. petitioner's 
aying what ſhould be certified due to the plaintiff 
Dr principal, intereſt and coſts on the mortgaged 
remifſes in queſtion, at ſuch time and place as the 
Maſter ſhould appoint, that then your petitioner 
{Wight be abſolutely forecloſed of all equity of re- 
emption to the ſame, unleſs your petitioner. (being 
e heir at law) upon ſervice of a /u>pzna for that 
purpoſe, ſhould within ſix months, after he attains 
is age of twenty-one years, ſhew good cauſe to the 
ontrary. 

That your petitioner about three months ſince 
ttained his age of twenty-one years, and hath been 
erved with a /ubpena accordingly. 

That by reaſon of the Vacation your petitioner . 
cannot apply to ſhew cauſe againſt the ſaid decree 
if he ſhould be adviſed fo to do) and for that the 
laintiff cannot be a der being in F of 
he premiſſes; 


Your petitioner therefore moſt humbly prays 
vil your Honour, that he may have till the 
= ; K 3 end 
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134 Petitions, [the forms of.] 
end of the next Term to ſhew cauſe again 
the ſaid decree, and that in the mean time 
the ſaid plaintiff may be ſtayed from mx 
king the ſaid decree abſolute againſt you 
petitioner, 

| And your petitioner, &, 


Petition to tax a ſolicitor”s bill of coſts. 
6 To the right honourable, &c. 
The bumble petition of A. B. 


Sheweth, 


| HAT your petitioner ſome time ſince em 
ployed one Mr. C. D. (one of the ſoliciton 
ot this court) to proſecute, ſolicit and defend far 
your petitioner, diverſe ſuits depending in this cour, 
and ſeveral other matters, as your petitioner's 2. 
torney and ſolicitor. | | 
That the ſaid ſuits and matters being all long 
fince coucluded ; your petitioner has often appli 
to the ſaid Mr. D. to make out his bill of fees and 
diſburſements, and to give your petitioner an 2. 
count of what monies he had received of your pe. 
titioner for and on account of the ſame, and to gin 
up and deliver to your petitioner all his deeds, pa 
pers, writings, books of account and vouchers, 
which he hath or ever had, belonging to your pe. 
titioner; your petitioner at the ſame time offering 
to pay and fatisfy the ſaid Mr, D. for what ſhould 
appear to be juſtly due to him, But the ſaid Mr D. 
hath hitherto neglected to do the ſame. 


Your petitioner therefore moſt humbly prays 
your Honour, that the ſaid Mr. C. D. may # 
be ordered to deliver to your petitioner his ſp © 
bill of fees and diſburſements, and 27 the P. 

| als 


Petitions, [the forms of.] 
ſame may be referred to one of the Maſters 
of this court to be taxed, and that the ſaid 
Mr. D. may be examined upon interroga- 
tories, or account upon oath, as the Maſter 
| ſhall think fit, as to all ſums received or 
r, & paid by or to the ſaid Mr. D. or to his uſe 
on account thereof, or touching any articles 
or charges in his ſaid bill, and that on pay- 


that he may refund and repay to your peti- 
tioner the overplus, and that he may be or- 


all deeds, papers, writings, books of ac- 
count and vouchers, which he hath, or ever 


*. had, of or belonging to your petitioner; 
nd fo your petitioner hereby ſubmitting to pay 
cond what ſhall appear due to the ſaid Mr. D. 
»; ol and that all proceedings againſt your peti- 
140 tioner may be ſtayed till the Maſter ſhall 
| Jon have made his report, 

D w And your petitioner, 8c. 
n a. 

ar pe Another of the like kind upon a bill delivered. 

) give 8 

5 P Between A. B. plaintiff, 

chers, C. D. defendant. 

ir pe 

ering To the right honourable, &c. 

10u!d 

Ir D. The humble petition of the plaintiff, 

ran = Sheweth, . 

may T HAT your petitioner employed one Mr. 
r his 


G. H. (one of the ſolicitors of this court) to 
t the MW proſecute and ſolicit this ſuit, | 
[a1 | | That 


ment of what (if any thing) ſhall appear due 
to the ſaid Mr. D. or in caſe he is overpaid, 
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dered to deliver to your petitioner upon oath, 
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136 Ok Motions. 
That the ſaid Mr. G. hath delivered a bill of fe 
and diſburſements to your petitioner, which you 
petitioner conceives to be very extravagant; an| 
the ſaid Mr. G. H. threatens to ſue your petitions 
for the ſame, though your petitioner was alway, 
and is {till ready and willing, and hereby offers lf 
pay the ſaid Mr. G. his juſt fees and diſburſement 


Your petitioner therefore moſt humbly pray 
your Honour, that it may be referred toon 


of the Maſters of this. court to tax the ſi { 
Mr. G.'s bill, and that all proceedings Her 
law againſt your petitioner may in the meaWac 


time be ſtayed, 
And your petitioner ſhall ever pray, &. 
(3dly) Of motions. 


Motion is the requeſt of a party, made oe it 
nus to the court by his counſel. _ + 

And a motion of courſe is, where by a ſtandiny 
rule, or the known courſe of the court, the thing 
| requeſted is to be granted without hearing bod 
%A mouon ſides: On theſe motions no # notice is neceſſary; 
cannot be nor will the court hear any defence againſt motion 
ppoſe', BY of courſe ; but the adverſe party may move to ſe 
given them aſide, if the orders ſo obtained be to his pre 
255 Pl. 4. judice, or obtained upon a falſe ſuggeſtion. And 
| note; moſt- matters. of courſe may be granted 01 

petition as well as on moving the court. 
Other motions there are, which would be alſo o 
courſe, if the facts alledged ſtood ſingle by them: 
ſelves; but becauſe there may be ſome other fact o 
circumſtance in the caſe, locked up in the breaſt ol 
the party, which the court cannot then ſee, and ſuch War 
motion requeſted ſeems to be of an extraordinary fc 
| nature; Wo! 


\ 


Ok Motions. 

ture; therefore in ſuch caſes the court uſually 
ants ſuch orders only niſi, altho* there be notice 
ven. | 


of fee 
h you 


; and 


„ 


itiona There are likewiſe other motions which are not 
wanWounded on the general rules of the court, but are 
ters i metimes beſides, or againſt it; and theſe are 
menu ranted or denied according to the diſcretion of the 


durt, after hearing counſel on both ſides. 


pra All motions made on extraordinary occaſions are 
to orery rarely granted without notice; and generally 
:e fei ſuch caſes an affidavit of the facts alledged muſt 
nos e read in court. And before any ſuch motion is 


meu ade, and not defended by the adverſe party, an 
$roduced under the hand of the Regiſter of the A- 
vit Office or his deputy, if you think you ſhall 
eed to prove your notice. And notices of motion 
Huſt be in writing, and every thing the party moves 
br ſhould be expreſſed therein ; and they muſt be 
igned by the clerk in court, attorney or ſolicitor, 
therwiſe they are not good. 

They muſt be ſerved upon the adverſe party, or, 
hich is moſt uſual, on his clerk in court ; or deli- 
ered at his ſeat to his clerk or agent. And they 
Pre to be ſerved two days before the motion be 
nade ; as if the motion is to be made on 7 hur/day, 
he notice muſt be given at leaſt on Txe/day. But 
tis not good to ſerve a notice on Saturday, (but on 
Friday) to move on Monday; Sunday not being 
eckoned a day in ſuch caſes. 

A notice of motion to receive money out of court 
mult be ſerved perſonally, on the adverſe party, un- 
leſs the court upon a former motion has ordered ſo 
many days notice to the clerk in court, as may be 
aſt of ſufficient to ſend his client notice, and to have his 

ſuch {anſwer ; or if he be in the kingdom, but hard to be 
inan ¶ found, upon an affidavit thereof, ſuch notice may be 
Lure; ordered to be ſerved on the clerk in court. 


Y, &, 


ore tt 


nding 
thing 

both 
ary; 
Otion 
to kt 
s pre: 

And 
ed ol 


Iſo of 
hem: 
ct 0r 


Wfidavit of notice muſt be filed, and a copy thereof 
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138 Df Motions. 
Motions may ſtand over to be heard anotht 
day where the court thinks fit. And if a notice d 
motion be given thrice and not moved, the pam 
giving it ſhall not move the fame notice a foun 
time: But the adverſe counſel, upon producing 
theſe four notices, may pray the court that the pam 
may pay the coſts of the three former notices befo 
he moves the fourth notice; which the court gene 
rally orders: And if it be a matter of weight, ani 
many counſel fee*d, the court will order colts to x 
taxed by a Maſter. 

In Term, every Tueſday, Thurſday, and Saturdy, 
are days for ſealing writs, except they be ſuch Hy 
lidays when the court don't fit. And motions d 
courſe are uſually made every day in Term at th 
riſing of the court, after the cauſes are heard. Bu 
every Thur/day in Term is appointed by the court u 

hear motions in general; and no cauſes are heal 
that day: And fo are the firſt and laſt days of ac 
Term for motions only. | ir 

In the Vacation, only the ſeal-days appointelWhar 
by the Chancellor are days of motion; but He 
morning after Term, motions are made at the Role 


And a notice of motion may be in this manner. 
| er 

Between A. B. plaintiff, 0 

C. D. defendant. let 


In Chancery. | 

H E defendant intends to move the court onto 

T burſday next, [if in the Vacation you adi Hun 

« being the firſt General Seal,”] or ſo ſoon after 

as counſel can be heard, that the time for redeem: 

ing the mortgaged premiſſes in queſtion in this 

cauſe may be enlarged for three months, this being 
the— day of 1744. 


H. Solicitor for the defendant. 


N (4tbly) 
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(4thly) Of References. 


Reference is an order of the court, whereby 


ducin divers matters, as exceptions, accounts, Ec. 
e pare referred to a Maſter to examine, and make his 
befor ports therein; to the end that the court may make 
t gene order abſolute, and determine ſuch matters. 


It, and 


And ſometimes Maſters are impowered, by the 
8 to h 


der of reference, to determine the matters therein 
dentioned, as to tax coſts and exceptions to anſwers: 
But reports of the inſufficiency of anſwers may be 
xcepted to for the determination and opinion of the 
DUrt. ; | g 
References are generally made to one of the ſit- 
ng Maſters. : 

No reference ſhall be made of the inſufficiency of 
nſwer, without alledging the ſpecial cauſes in the 
xceptions. And a reference of the ſtate of the 
ſe is but rarely granted; except by conſent of 
jarties, and the ſpecial order of the court, where 
he court orders the Maſter to ſtate ſuch a matter of 
ct ſpecially to the court. 

And no reference ſhall be made upon a demur- 
er, or queſtion touching the juriſdiction of the 
ourt ; but ſuch demurrer, Sc. ſhall be heard and 
letermined by the court. | 

Alter examination of witneſſes, no reference is 
0 be made to a Maſter to determine the matter, 
boleſs by the ſpecial order of the court, and by 
conſent of the parties. Vide Toth. 47, 48. Bur 
n cauſe may, by conſent, be referred to arbitra- 
ors; and their arbitration will be in nature of a 
report (which arbitration muſt be confirmed by 
the court like a report ;) and ſuch arbitration may 
be alſo excepted to, and thoſe exceptions deter- 
mined by the court. Upon hearing cauſes, all 
matters of account, and other matters (except 2 
1 | cales 


turd, 
h Ho. 
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by the court, are generally referred to a Maſk 
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Maſter, upon an order. Vide Ord. Chan. 56, 


requeſt of the party, his clerk in court or ſolicit 


party's clerk in court by ſhewing it and deliver 


is uſually ordered by the decree. 


Pk References; 


caſes of very great weight) which are determingff 


with ſome directions how to proceed therein, 2 
in making his report. And upon application 
the court, by conſent of parties, accounts may 
examined into before hearing : But the comma 
method now, is not to examine to a matter of x 
count till after hearing, which is to be before 
Maſter, if the witneſſes be in town, Sc. but! 
they are not, then by commiſſion directed by th 


The order of reference being produced a 
ſhewn to the Maſter, or left at his office, at fl 


he iſſues a warrant appointing a time-and plac 
uſually his chambers, for the parties concerned 
attend him; which being ſerved on the advet 


a copy; if he attends not, the Maſter will gra 
a ſecond warrant, appointing a further day; al 
if he does not attend, a third warrant iſſues, whit 
is commonly called a peremptory warrant al 
then not attending purſuant thereto, the Maſi 
on oath of ſerving the three warrants on the a 
verſe clerk in court, or on his clerk or agent! 
his ſeat, will proceed and make his report ex part 
of that ſide that attends and deſires it. And parti 
may attend the Maſter with their counſel, clerk! 
court, or ſolicitor, or all of them, as they ſee cauſe 

And generally where a matter of account is * 
ferred, before you form any charge, you take ol 
a warrant to produce all books, papers, &c. whit 


Note; It is uſual to underwrite all your warran 
to ſhew for what they are taken out, and upon wil 
to be attended, as that The plaintiff has left l 


charge, and after the firſt warrant, To procuny 
. t | 


Df References. 

. plaintiff's charge, and the like; but the firſt 
errant is ſeldom or never attended upon. | 
And if the Maſter cannot go thro' with the mat- 
referred to him upon the ſecond warrant, you 
ay take out a third, fourth, &c. and as many 

& you pleaſe till he hath. _ 

In proceedings before the Maſter upon accounts, 
taxation of coſts, - vouchers are generally ex- 
ted for ſuch things as do not certainly appear 


me other thing already proved. or certain, or 
J „ ere there is not a violent preſumption, &c. 
"i herefore tis adviſeable to preſerve all papers and 
ritings whatſoever relating to the cauſe, which, if 
ot admitted by the other ſide, muſt be proved, be- 
re the Maſter can allow them as evidence. ; 
And if either party, by his counſel, clerk or 
licitor, admits a matter of fact, the Maſter ought 
d make an entry thereof in his minute book, 
hich the party admitting in his preſence ſub- 
ribes; and this is concluſive to ſuch party, and 
e other ſide ſhall not be put to any proof of that 
atter. Vide Ord. (han. 254. | 


att 
licita 
plac 
ned t 
advert 
ver g 
] oral 
7 3 a 
Whit 
Viaſte 
he al efend the proceeding before the Maſter upon any 


I ccount, or taxing colts, but ſuch of the parties as 
pah hall actually pay for an office-copy of ſuch ac- 
ry ount or bill of coſts from the Maſter. 


oo la matters of account where ſums are forty 


is & 
ke alt 
Which 


lavit in writing before the Maſter (if the party 
ives in town, or if in the country, before a Ma- 
er extraordinary) that ſuch ſums have actually 

deen paid, they will be allowed by the Maſter on 
5 he party's own oath ; but if ſuch ſums are above 
ft Worty ſhillings, the party muſt examine witneſſes 


"I before the Maſter, or by commiſſion, to prove 


L 
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themſelves, or as a neceſſary conſequence of 


$ Regularly no perſon is at liberty to object to or 


illings or under, then the party making an affi- 


" a | thoſe 


\ 


ö Of Reports. 


thoſe ſums paid, unleſs the other ſide will adn 
ſuch ſums to be paid. | 

A defendant having anſwered the bill cannot x 
ter refer it for ſcandal. 2 Will. 311. ; 

After an order to refer an anſwer for n/ufficieny 
tho' it cannot be referred for impertinence, yet! 
may for ſcandal. Ibid. 

Bridgeman Ld. K. and Grimſton Maſter of th 
Rolls, declared it as a rule and courſe of the coin 
on reference to a Maſter, to ſtate an acount Up 
a mortgage, That all money paid as ſurety ſhall bf 
reckoned as principal money from the time 
payment, and intereſt to be allowed accordinghy 
And ſecondly, If lands in fee and for life be joined 
in mortgage, if the fee be not ſufficient at th 
time, the life ſhall be valued only as it was att 
time, fix or ſeven years purchaſe, and not accord 


ing to the enjoyment ſince, be it twenty years r 
more. 2 Keble 376. pl. 31. lil 
| F. 
(sSthly) Of Reports. | Ml: 

8 


Report is a Maſter's certificate to the cou 
how the facts or matters referred by th 
court are, or do upon examination appear unit 
him, or of ſomething which is his duty to infom 
the court of. 8 
Bill in infant's name by a relation, as prochei 
amy, to call the mother to an account; on aft: 
davit of ſeveral other relations, that this ſuit in the 
infant's name was out of pique, and not for tet 
infant's good, the court referred it to a Maſter, e 
who reporting the matter to be fo, the ſuit was 
ſtayed. The Maſter's report, if not excepted to, 
muſt be taken to be true; and in caſe of excep- 
tion to fact certified, the proof lies on the party; 
and he muſt at leaſt falſify it by affidavit ; for tho 
there is no reaſon that the Maſter's report — 


arbitrary and concluſive upon any one; yet it 
all be preſumed prima facie to be true, and turn 
on the other ſide to ſhew the contrary. 3 Vill. 
22 140, 142. ; I | 

No Maſter ſhall, on the importunity of coun- 
, or any other perſon, make a ſpecial report, 


l adm 


Mot if 


ſicieng 
pech 
of th 


e Court 


wn judgment, with reſpect to difficulty, leads 
im thereto. Ord. Chan. 144. 


Inleſs required by the court to do ſo; or that his 


t upaf And by the ſame order, reports muſt be drawn 
hall ¶ s ſuccinctly as may be (reſerving the matter clearly 
me ¶ or the judgment of the court) and without recital - 
ingly f the ſeveral points of the order of reference, or 


 JoinedMWhe debates of counſel ; unleſs in caſes where the 
at th laſters are doubtful, they briefly repreſent the 
| at teWcaſons inducing them ſo to be. 

Ccord 


Where a certain time was prefix'd for making 
report, and it was made after that time, it was 
lifallowed. Vide 1 Chan. Ca. 179. And generally, 
If the court by an order prefix a time, and the 
Maſter makes his report after that time, it is ir- 
zoular, 7 

15 proceedings before the Maſter, when he hath 
ully heard both parties, he prepares a draught of 
is report, and at the requeſt of either party iſ- 
ues a warrant, that the parties or ſome of them do 
gain attend him; who have liberty to peruſe ſuch 
eport, and take copies thereof, and after that, 


Cars 0 


court 
y th 
undo 
nform 


Chen 
1 aff 


in theWke out a four day warrant, (which is a warrant 


or the eturnable in four days after date) and underwrite 
[afler, Much warrant, At which time the Maſter will fign 


t wu report; which the Maſter accordingly will ſign, 
d to, Hunleſs either party do at that time bring in objec- 
xcep · ions in writing to the draught of ſuch report, and 


arty; Make out a warrant, giving notice that he has 
r tho Wrought in objections to the draught of ſuch report; 
hould 2d then the adverſe party takes a copy of ſuch ob- 


be jections 


ither party may again attend the Maſter, and 


n Ot Reports. 


15 Jections from. the Maſter 3 and either party my 
take out one or more warrants to be heard ther 
upon, and the Maſter allows or diſallows the 0 
jections, as he ſees cauſe, and ſettles his rep, 
Tho” after the Maſter bath made his report, eithe 
party may take exceptions to it, which muſt þ 

5 argued in open court. But note; The party ca 
not regularly file exceptions to any report after ti 
hearing, ualeſs he firſt bring in objections to th 
draught of the report, and be heard before th 
Maſter thereupon ; otherwiſe ſuch party gives ti 
court unneceſſary trouble, and creates unneceſſi 
expence to the other party in bringing exceptig 
to be determined by the court, which probab 
might have been determined before the Maſk 
and allowed by him, on arguing before him th 
objections to the draught of his report, and v 
great inconveniences may ariſe, if this rule is ng 
adhered to. 

And theſe exceptions muſt be filed with the l 
giſter, at which time you pay him five poundsi 
order to anſwer the coſts in caſe it is for delay af 
other frivolous matter, or your exceptions are ove 
ruled, and then you petition my Lord Chancell 
for a day to ſet them down, of which notice mul 
be given to the other ſide, by ſerving a copy of th 
order on the clerk in court, and before the dayd 
hearing, you mult make his Lordſhip a copy of tl 
report and exceptions, which you leave with nj 
Lord's gentleman with five ſhillings. 

* Upon ar- And upon arguing the exceptions no evident 
eourt whe. will be admitted in {ſupport thereof, but what ws 
ther papers laid before the Maſter, upon the ee, Prin. 


were given 


in evidence T0 e and Bromley, Mich. Vacation 1739. 
defore the 


Maſter, Lord Chancellor Camden intimated that he would make an order for the Ma" de 
to mark all papers allowed of in evidence before him, Micb. 1766, tet 
Where a defeQlive account is carried in * ay: 

the Maſter, you ſhould object to ſuch defects, w 


K tha 


ud 
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at the ſame be made perfect before him, for the | 
Burt will not afterwards make an order thereupon. 
When the court by ſpecial erder ſhall admit ex- 
ptions to any report, whereby money is reported 
e; after the time ſuch exceptions ſhould have ; 


uſt þ en regularly filed, no proceedings on ſuch report 
« 3 all be ſtayed without giving ſecurity to pay the 


oney, or bringing it into court, unleſs the court 
all provide otherwiſe by particular order. Ord. 
Van. 203, | | 

Reports and certificates are to be filed with the 
egiſter in four days after ſigning ; and he is to 
ark on the back the day of their receipt and 
ing. And all proceedings grounded on reports 
ot ſo filed ſhall be void; and the Regiſter's certi- 
ate of ſuch neglect ſhall be good cauſe to diſ- 
arge ſuch proceedings, and for coſts according 
d the diſcretion of the court. Ord. Chan, 237. 
ut this rule of filing reports and certificates in 
ur days is almoſt diſuſed, and they are frequently 
led afterwards, - # 

On a report to ground a decree after it is ſigned 
the Maſter, no order can be had to confirm it, 
Hit be filed with the Regiſter, and then an order 
obtained to confirm the report, unleſs | the ad- | If Plain- 


4 ie party being perſonally ſerved with ſuch order, engt 
a all in eight days after ſuch ſervice ſhew cauſe to report 2%, 
ol tit . and deten- 
, te contrary z and then the other party has eight ant hews 
en ys from the ſervice to except to it: But if the re-tor cauſe, 


g . that he h 
ort be made before hearing, it needs no confirm- tkenexcey- 


idenaion, but proceſs may be taken out to enforce theres ; plaine 
pu rftormance, Sc. without farther motion; unleſs may except 


e adverſe party do in due time obtain ſome order de "*fort, 


court to controul or ſuſpend the ſame. And ſuch Randing kts 
der of controul muſt be obtained immediately 2 
ter ſuch report is filed, either in Term, or . 
ng the General Seals after; but tho' the eight 
ays be paſt, yet if it be but lately, the court 
Vo I. I. 5 will, 
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will, upon motion, order exceptions to be received 


and the party to procure a report in a ſhort tins a 
But no report after hearing is valid, unleſs it & fo 
confirmed by order of the court; which is con er 
firmed by order unleſs cauſe as before : And if th 

cauſe is ſhewn againſt ſuch report in eight day 
after perſonal ſervice, then upon affidavit of ſuch ip 
ſervice, and taking the entring Regiſter's certiſ ¶ ca 
cate on ſuch order (which certificate muſt be ſion m 
by any one of the Regiſters) that no cauſe is hem na 
againſt that order, then upon ſuch affidavit a co 

certificate on the ſaid order, counſel moves of courk 

to make ſuch order abſolute ; and then the ſaid u. 
port is abſolutely confirmed. M 
But where you cannot ſerve the order 17% per p 
ſonally, or where the defendants are numerous a 
live in different counties at a great: diſtance fron of 
one another; on affidavit thereof, the court vim. 
make ſervice on the clerk in court good. For vi 
affidavit where the defendants live in differen 20 
counties, and a petition that ſervice on the clerks Juc 
in court may be good, vide under the title of of ©: 
davits and petitions, pe! 
Upon a diſmiſſion with coſts to be taxed by , 
Malter, there needs no confirmation of his report 
but a ſabpana for coſts, after the report filed, mio 
be forthwith taken out: And if an anſwer be r. the 
ported inſufficient, one ſulpæ na for the coſts, aui 
another ſbpana to make a better anſwer returnable" 
immediate, may be iſſued immediately; that for ſor 
the coſts muſt be ſerved on the party perſonally; ſhe 
and that to make a better anſwer may be ſerved on af 
the party's clerk in court. o 
A report being filed, the adverſe party may giu P 
an authority to his counſel to conſent that ſuch ee 
port be abſolutely confirmed: and ſuch counki * 
OL 


conſenting, the court will ſo order it: But witt: 


out ſuch conſent the court will only order it to b. 
5 con 
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confirmed, unleſs cauſe as before. And if; after 

a report is confirmed niſi, a party obtains leave 
for the Maſter to review it (which 1s very rarely 
oranted) he muſt pay ſuch coſts as the court ſhall 


O 


aved, 
time, 
it be 


Col. 


if 30 think fit. 8 ä 

da The court will but very ſeldom, and that in 
" (uchM ſpecial caſes, ſtir a report after it is confirmed, be- 
-erti.M cauſe the parties had ſufficient time to except to itz 
Gone much leſs will the court alter it without extraordi- 
ole nary and ſufficient reaſons, if it was confirmed by 


it au conſent of parties. 
cout Note; There is no occaſion to ſerve a report. 
aid u If the court orders an eſtate to be ſold by the 
Maſter to the beſt purchaſer that can be got, ſuch 
purchaſer, or ſome perſon authoriſed by him, muſt 
appear before the Maſter and ſubſcribe his book, 
offering to give ſuch a ſum of money for the eſtate 
mentioned in the particular or abſtra& thereof left 
with the Maſter, upon ſuch purchaſer's having a 
good title made and executed to him thereof: And 
ſuch purchaſer muſt pay to the Maſter, or his 
clerk, for ſuch ſubſcription, two ſhillings and ſix- 
pence ; and if no one bids more, the Maſter will 
grant a certificate or report of ſuch purchaſer's bid- 
ding ſuch a ſum of money for the eſtate; and no 
, majſWone bidding more, the Maſter allows him to be 
the beſt purchaſer; which certificate or report be- 
ing filed, the purchaſer's counſel move to confirm 
arnabe k leſs cauſe; and all parties concerned being per- 
nat fu ſonally ſerved with ſuch order, and no cauſe being 
hnally ii hewn in eight days after, as before; then upon 
ved o affidavit and certificate, as before, counſel moves 
to make the order ni abſolute : But if any of the 
parties be not ſatisfied with ſuch bidding, the court, 
on motion, will ſend them back to the Maſter 


, per 
us and 
e from 
rt wil 
For u 
ferent 
clerks 


of afje 


27 gin 
uch fe- 


counſeſi for a few days, to ſee if a better purchaſer can be 
t with found. 
it to be 


L 2 A Maſter” 
con | 
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A Maſter reported a ſubmiſſion by defendant tg 
deliver plate, the defendant excepted to the repor; 
inſiſting he made not ſuch ſubmiſſion. Reſolved, 
That the report muſt be deemed prima facie to be 
true; and tho? not arbitrary and concluſive, yet i 
ſhall turn the proof of the contrary upon the par. 

ty; and in this caſe, an affidavit of defendant (it 
leaſt) was neceflary. 3 Will. 142. E 
Tis ſufficient that a Maſter's report be filed be Ho 
fore any proceedings are had thereon, though n«:. 4.7 
within four days after made, notwithſtanding ſuck Wl T 


order made by the Lords Commiſſioners, the 4tſh,.vi 

of W. &. M. Vide 2 Will. Rep. 517. | Co 

A report made by a Maſter is as a judgmem not! 

; of the court. be 9 


It is not uſual to confirm reports of receivers ac- 
counts. 2 Vill. 661. | 
You cannot. bring on the cauſe for the further 
directions of the court, or move, on a Maſter's e. 
port, till it is confirmed. Moſely 71. 


Of references and reports. 


W HERE the Maſter reports any irregularity, Nrepo 
there may be a reference, but no except {WM 
ons; for theſe matters uſed to be decided by the 

Six clerks, and leſs credit is not to be given the 
Maſter, | : 

On filing the report and 5/7. paid in, on certif- g 
cate from the Regiſter, the court, on motion, vil 
order to ſtay proceedings till the hearing thereof. 
For a report before hearing you pay the Maſter j 

155. and after hearing 1 J. 3 5. 


5 | Exception 


I 
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ort, Exceptions fo a Mafter”s report. 
ved, = 


be Between, Sc. 7 


In Chancery. 


HXCEPTIONsS taken by, Sc. to the re- 
port made the day of by Mr. 
H. one of the Maſters of this court, concerning the 
not ginſufficiency of the defendant's anſwer. | 
ul The ſaid exception faith, that the ſaid Maſter 
40 having made his report againſt the defendant's an- 
ſwer as inſufficient, in that the ſaid defendant hath 
not in his ſaid anſwer ſet forth, Fc. and whether 
he did not, Sc. required by the plaintiffs bill: 
Now he excepteth againſt the ſaid report, foraſmuch 
as the ſaid anſwer is full and ſufficient, notwithſtand- 
ing the ſaid Maſter's report, there being no occa- 
eg non, according to the practice of the court, to ſet 
forth the ſame in the ſaid anſwer, as this exceptant 
is of opinion, and ſubmits to the judgment of the 
court. | | 
For which reaſon this exceptant prays, that the 
rity, port may be ſet aſide, and the anſwer adjudged 
epti-{MWiufficient. | 


the 

| th A report of the arrears of an annuity. 

mi Between AB, .. plaintiff. 
* C. D. executor of E. F. et aÞ defendants. 
aſter 


March 3, 1743. 


N purſuance of the order made on the hearing of 

this cauſe, bearing date the tenth day of Decem- 

ber laſt, I have been attended by the ſolicitor for the 
plaintiff, and the defendant C. D. (no perſon attend- 

ing for the other defendants, although duly ſum- 

ion „ moned, 
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moned, as by oath made before me appeared) ang Mari! 
I have, in the preſence of the parties ſo attending ducts 
me, proceeded to take an account of what was in Naands 
arrear for the annuity, or yearly rent-charge, of twen. {Wmo! 
ty pounds a year in queſtion in this cauſe, during the 
time the ſaid E. F. the teſtator, was in poſſeſſion of 
the eſtate mentioned in the pleadings of this cauſe; | 
and I do find, that in the month of Oflober 1730 
G. H. brother of J. K. who was the eldeſt ſon of 
L. M. Nephew of N. O. in the pleadings of this 
cauſe named, died without iſſue male; and that on 

the death of the ſaid G. H. the faid annuity of twen. 
ty pounds a year veſted in the ſaid plaintiff A. B. by 
the will and codicil of the ſaid N. O. And ] do fing, 
that on the death of the ſaid G. H. the ſaid teftator 
E. F. was then in the full and abſolute poſſeſſion 
of the truſt eſtate of the ſaid V. O. charged there. 
with, and ſo continued till the month of April 1730. 
And I further find, that on the firſt day of Feri. 
ery 1734, there became due to the ſaid plaintiff 4. 
for half a year of the ſaid annuity, the ſum of 10, 
and that during the time the ſaid teſtator continued 
in the poſſeſſion of the ſaid eftate as aforeſaid, the 
faid plaintiff A. B. became intitled to three years 
more of the ſaid annuity, vz. for one year due the 
firſt of February 1735. the ſum of 20 J. for another 
year due the firſt of February 1736. the ſum of 20/, 
and for another year due the firſt of February 1737. {Woe ! 
the ſum of 207. which together with the ſaid ſum of that 
107. make together the ſum of 501. but it being M&d4u 
directed, by the ſaid order, that I ſhould deduct the N Whic 
taxes out of the ſaid annuity according to the rate 
the lands, whercout the ſame doth iflue, have paid 
to the land-tax; I find, that the ſaid lands have the f 
been rated but as a moiety of the land-tax as al: 
towed by the acts of Parliament for theſe years: | I «0u 
have therefore, in the ſchedule to this my report an- whic 
nexed, ſtated the rules of the land- tax as allowed by 

Parliament, 
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parliament, for the ſaid years, and what is to be de- 
Jucted out of the ſaid annuity according as the ſaid 
©:nds were yearly rated, and the ſame in the whole 


amounts to 61. which I have deducted from the ſaid 
um of 70/7. whereby the ſame is reduced to the 
ſum of 647. for which ſum I have, according to 


ue directions of the ſaid order, computed intereſt 
From the filing of the plaintiff's bill, which was on 


he fourth of November 1742. to the twenty third 
day of March inſtant, being one year, four months 
and nineteen days after the rate of 44. per cent. per 
mum. and the ſame amounts to the ſum of 37. 
125.0 ad. which being added to the ſaid ſum of 64 J. 

ake together the ſum of 67 J. 12 5. 03d. and which 
id ſum of 677. 125. 05d. I do appoint the ſaid 


he faid twenty-third day of March inſtant, at the 
hapel of the Rolls in Chancery-Lane, between the 
hours of ten and twelve of the clock in the forenoon 
of the ſame day. All which I humbly certify and 
ſubmit to the judgment of this honourable _ 


The ſchedule to which my report refers. 


„„ Oo 
Firſt out of the half year's annuity | 
due the firſt of February 1734. which | 
that year was 25. in the pound, to be f o 10 00 
deducted one moiety of the land tax, 
which amounts to 


Alſo out of one year's annuity due) 
the firſt day of February 1735. which 
that year was 3 5. in the pound, to be f I 10 00 
deducted one moiety of the land- tax, 
vhich amounts to 


151 


defendant C. D. to pay unto the plaintiff A. B. on 


152 
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Alſo out of one year's annuity due” ired 
the firſt of February 1736. which that ns al 
year was 4s. in the pound, to be de-p 2 oo wllliflhitt : 
ducted one moiety of the land-tax, J our 
which amounts to | eive 

„ | | that 

Alſo out of one year's annuity due the! 
the firſt of February 1737. which that ney ! 


vear was 4.5. in the pound, to be de- f 2 oo is 


ducted one moiety of the land-tax, Inant 
which amounts to | ſeve 
lum 

— an 

06 oo s, 

a and 


T. N. 


A report of paſſing a receiver's account, 


Between A. B. plaintiff, 
C. D. defendant, 


June 23, 1744. 


IN purſuance of the order made upon the hearinr fta 
1 of this cauſe the twenty ſixth day of Novem Wo 
1734. and of a ſubſequent order of the ninth day df 
May 1735. | have been attended by E. F. receive hat 


of the rents and profits of thoſe parts of the eſtate 
in queſtion in this cauſe, which lye in T. in tht 
county of V. and by the ſolicitors for the parties 
and the ſaid receiver having brought before mea 
account of the rents and profits of the ſaid eſtate, 
and of his payments and allowances thereout for 
taxes and repairs for one year ending at Lach- Do 


1743. which account containing likewiſe a rental ol 


the laid eſtate, is contained in. one ſheet of papet I th 

marked with the letter (H), which now remains Ml '* 

with me ready to be produced as this court ſhall i * 
> direct 


00 0 


od 


aring 
embir 
ay of 
ever 
ſtates 
1 the 
ties 
le al 
ſtate, 
t for 
Do 
al of 
aper 
1Ains 
ſhall 
red, 
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iret. J have in the preſence of the ſaid receiver, 
as alſo in the preſence of the ſolicitors for the plain- 


tiff and defendant, proceeded to take the ſaid ac- 
ount. And I find, that the ſaid receiver hath re- 


eived, by and out of the ſaid rents and profits for 
that year, the ſeveral ſums of money contained in 
the fourth column of the ſaid account intitled (mo- 
ney received) amounting together to the ſum of 4657. 
1x5. 24. and that he hath allowed to ſeveral te- 


nants of the ſaid eſtate, for taxes and repairs, the 


ſeveral ſums contained in the ſecond and third co- 


lumns of the ſaid account intitled (allowances) and 


(land-tax) amounting together to the ſum of 85 7. 
59. 2d. of which I have made him an allowance; 
and which being added to the ſaid ſum of 4657. 115. 


2d. received as aforeſaid, makes the ſum of 55010. 


16s, 4d. which is the amount of the rental of the 
aid eſtate, for the ſaid year, as appears by the firſt 
column of the ſaid account (intitled yearly rents); 
And I do not find, that there are any arrears of rent 
of the ſaid eſtate ſtanding out unreceived, ſave thoſe 
mentioned in the firſt ſchedule to my report dated 
12 June 1740. All which arrears are of a long 
ſtanding and deemed deſperate. And I find, that 
over and above the allowances therein beforemen- 
tioned to have been made to the ſaid receiver, he 
hath paid, and is to be allowed for rent and quit- 
rent iſſuing and payable out of the ſaid eſtate for his 
ſalary, as receiver, and charges of paſſing his ac- 


counts, the ſeveral ſums of money mentioned, and 


ſet forth in the ſchedule to this my report annexed, 

amounting together to the ſum of 42/. 75. 8 d. 
which being deducted out of the ſaid ſum of 4651. 
!115, 24, reduces the ſame to the ſum of 423/. 35. 
6d. And I find, by my report made in this cauſe 
the twenty-fourth day of June 1742. that upon the 
foot of the ſaid receiver's account to Lady-day 1741. 


therein ſtated and allowed, there remained in his 
hands 
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hands a clear balance of 347 J. 105. 1 d. which being 

added to the ſaid ſum of 423 /. 3s: 64. makes a | 

ſum of 7707. 135. 74. which is the clear balan 

remaining in the ſaid receiver's hands upon the fog 

of his account to and at Lady-Day 1742. All which 

I humbly certify and ſubmit to this honourahþ 
COUrt, 


T.W 


The ſcheaule mentioned in, and referred unto by th 
foregoing report, containing an account of alley, 
ances craved and made by E. F. the receiver fy 
ſeveral payments by him made (over and beſides il 
allowances to tenants) and otherwiſe. 


„ „ 
Paid a year's quit- rent to N. O. Eſq; ) 
for part of the ſaid premiſſes due at La- ö 
dy-Day 1742. 
Paid a year's quit-rent to P. 9. for 
other part of the ſaid premiſſes J. —5.—d. 
after deducting taxes due at Lady 
Day 1742. 
Allowed the receiver for one year's 
ſalary due Lady-Day 1742. 8 


Allowed ditto for charges of PURE 
this account, 7 


7. N. 


Note; Upon having an order to appoint a It 
ceiver,you take out a warrant, underwriting that fuci 
a one, mentioning where he lives, is to be > approved 
of by the Maſter to Lhe receiver, and that ſuch, * 

uc! 


—_ 


Df Reports. 


beigen a one, naming two perſons, mentioning where 
s tle ey live, are to be his ſecurity ; for all receivers 
lane uf enter into a recognizance with two ſecurities 
 fofMW-fore the Maſter to account regularly. 

rh A Receiver appointed by the court, is an officer 
rabe e the court, and need not be ſerved with a writ of 


&ccution of a decretal order, but only with a copy 
the order, and if he diſobeys it, he ſhall be com- 
Pitted. Moſeley 40. | : 

For caſes relating to a receiver, ſee 2 Abr. Eg. 


691. | 


report of principal, intereſt and cofts upon a 
mortgage. 


Between A. B. plaintiff, 
C. D. defendant. 


February 9, 1744. | 

N purſuance of the order made on the hearing of 
W. this cauſe, bearing date the tenth day of Odſober 
744. I have been attended by the ſolicitors for all 
arties ; and in their preſence, I have conſidered of 
he matters thereby to me referred. And I have 
roceeded to take an account of what is due to the 
laintiff for principal and intereſt on his mortgage on 
he premiſſes in queſtion in this cauſe. And I find, 
hat there is due to the ſaid plaintiff, on his mort- 
gage bearing date the eighth day of October 1736, 
the principal ſum of 600 J. And I have computed 
Intereſt for the ſaid principal ſum of 6007. after the 
ae of 51. per cent. per ann. from the ſaid 18th day 
pt October 1736. to the third day of September 
744. being ſix months after the date of this report; 


. 3d. whereout being deducted the ſum of go/. 
which 


pond the ſame being for ſeven years, nine months 
nd forty-ſeven days, amounts to the ſum of 236 J. 
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Ok Reports. 
which 1 find the ſaid plaintiff hath received on x: 
count of intereſt on his faid mortgage, there remain 
the ſum of 1467. 74. 3d. which being added p 
the {aid ſum of 600/, make together the ſum d 
7467. 75. 3 d. due to the faid plaintiff for principy 
and intereſt on his faid mortgage on the fame third 
day of September next. And I have conſidered q 
the ſaid plaintiff's bill of coſts, amounting to th 
ſum of 89/7, 55. 6d. which I have moderated ad, 
taxed at the ſum of 67 J. 195. 64. which being ad- 
ded to the ſaid ſum of 746. 7s. 3d. make in th 
whole the ſum of $147. 6s. 9d. due to the fail 
plaintiff for principal, intereſt and coſts on his fad 
mortgage, on the ſaid third day of September next; 
and which ſaid ſum of $147. 65. 9d. I do appoint 
the detendant to pay to the faid plaintiff on the fail 
third day of September next between the hours d 
ten and twelve of the clock in the forenoon of th 
ſame day, at the Chapel of the Rolls in Chancery: 
Lane. All which I humbly certify to this honour 
able court. | 

T. V. 


If a mortgagor is apprehenſive that the eſtate iv) 
worth more than the money reported due, and wants! 
time to raiſe money to pay off the mortgage, tht 
court, upon application, and an afadavit of the vs 
Joe, will uſually enlarge the time to redeem for fit 
months, and refer it back to the Maſter to tax the 
ſubſequent coſts, and carry on the ſubſequent a., 
count : And upon further application will enlarge 
the time tor three months, which upon extraord. 
nary occaſions the court will order peremptory, an] 
for the mortgagor to ſign the Regiſter's book that 
he will not crave any further time. | 
But in theſe cates. the court has a diſcretionar) 
power, and always act according to the circum 
Rances of the caſe ; tor if the eſtate is worth a good 


RY 
(£3 


Df Reports. 


on gt. real more than the money reported due, they will 
main Mot let a mortgagor be forecloſed immediately, but 
ded ive him all reaſonable opportunities to redeem, 
um here it is not an apparent intent of delay. And 
ncipi ven after the time appointed for payment, the 


third 
red of 
to the 
d and 
g a. 
in the 


ourt will, at any time before the mortgagee has 
rained an order to forecloſe, give the mortgagor 
time; but all applications for time to redeem 
ſhould regularly be made before the time appointed 
$ expired. | 

But if a mortgagor cannot make more of his eſ- 


e fade, but will let it go, the mortgagee mult after the 
is f rpiration of the ſix months apply to the court for 
next; n abſolute order to redeem, which muſt be upon 
pom in affidavit of the mortgagee's attending at the 
e ſu me and place mentioned in the report, and at the 


urs of 
f the 
weary: 
not. 


ame time producing and reading to the court the 
fecree, and all proceedings thereupon 3 and zoe, 
at this is a motion of courſe. 

For the form of this afidavit, vide p. 

None but the mortgagee, or the perſon appoint- 
d by the report, can receive the money reported 
Ive, unleſs they be appointed by letter of attorney 
pnder his hand and ſeal. And then the perſon ap- 
jointed, if the money is not paid, makes an affidavit 
hereof, and then you proceed as before. 


T. N. 


tate is 
wants 
„ the 


je Va- 

or e form of a letter of attorney to receive mo- 
x the ney reported due at the time appointed by a 
na Maſter's report. 

tlarge ft - oh 


O all to whom theſe preſents ſhall come, A. B. 


aordl- 
„, and & of, Sc. ſendeth greeting. Whereas T. . 
tha; one of the Maſters of the high court of Chan- 


ty, by his report bearing date on or about the 
bird day of March laſt palt, and made in a certain 
zule depending in the ſaid court, wherein the ſaid 
. B. is plaintiff, and C. D. is defendant, certified, 

| 5 that 


onary 
cum- 
good 


zan 
Geda 
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the ſaid Chapel of the Rolls according to the fi 


- Df Reports. 
that in purſuance of an order made on the heatiy 
of the ſaid cauſe, bearing date the nineteenth day! 
February 1742. he had been attended by the oli 
tors for all parties, and in their preſence had con 
dered of the matters thereby to him referred, 
had proceeded to take an account of what was ( 
to the plaintiff for principal and intereſt on his mo 
gage on the premiſſes in queſtion in the ſaid cayj 
and to tax him his coſts of the ſaid ſuit; and fou 
that the ſum of 814.1. 165. 9d. would be due toth 
plaintiff for principal, intereſt and coſts on his fi 
mortgage on the third day of September next ; An 
which ſaid ſum of 8 14]. 16 s. 9 d. the ſaid May 
thereby appointed the ſaid defendant to pay to th 
ſaid plaintiff on the ſaid third day of September nei 
at the Chapel of the Rolls in Chancery-Lane, Lond 
between the hours of eleven and twelve of the clod 
in the forenoon of the ſame day: As in and by th 
laid in part recited report, relation being thereunt 
had, may more fully and at large appear: Na 
know ye, that I the ſaid A. B. have made, ordained 
conſtituted and appointed, and by theſe preſen 
Do make, ordain, conſtitute and appoint E. F. d 
Sc. and G. H. of, Sc. my true and lawful attorney 
and attornies, jointly and ſeverally, hereby giving 
and granting full power and authority, for then 
my ſaid attornies, or either of them, to attend a 


report, and for me, and in my name, and to mililſf 
uſe, to aſk, demand, and receive of and from tit 
ſaid C. D. the ſaid ſum of 8 141. 65. 9d. And 
upon the payment of the ſaid ſum of 8 14 J. 65. 94 
or any part thereof, receipts, acquittances, and 
other proper diſcharges in the name of me the fai 
A. B. to make and give for the ſame, and to delive, 
and ſurrender up the ſaid mortgage ſecurity, and al 
other my ſecurity and ſecurities | the ſame, andtow 
generally to do and tranſact any other act, matiWyhe 


- Of Certificates. 


eariffer thing for the obtaining and receiving the ſame 
day Num of 8 14 J. 65. 9 d. to the uſe of me the ſaid 
ſoli B. as fully as I myſelf could or might do, if I 
con vas perſonally preſent : I the ſaid A. B. hereby 
d, aWatifying and confirming, and agreeing to ratify 
as And confirm all and whatſoever my ſaid attor- 


ö mon ies, or either of them, jointly or ſeverally ſhall 
caufzwfully do, or cauſe to be done, in and about 
foie premiſſes, by virtue of theſe preſents. In wit- 
to Hels whereof, I the ſaid A. B. have hereunto ſer my 
1s fand and ſeal this day of in the eighth 
; AnMhycar of the reign of our ſovereign Lord George the 
MatWhird, by the grace of God, of Great Britain, 
to Trance and Ireland, King, defender of the faith, 
nend ſo forth, and in the year of our Lord 1767. 

0nd | A, B. 


> Clock 
by th 


reunt 


$ealed and delivered (being 


firſt duly ſtampt) in the 
preſence of | 


(6thly) Of Certificates. 

Certificate generally is a matter in writing 
under the hand or hands of Maſters, Officers 
pr Miniſters of the court, mforming the court of 
omething under their reſpective adminiſtrations, or 
ognizance, that is done, not done, or miſ done; 
vhich an order or mandate of the courts or their 
duty, or the reaſon of the thing requires them to 
acquaint the court with. | | 


4 


o, eſpecially from the Maſters and ſtanding officers 
df the court. 


rerment againſt the Maſter*s certificate. Sel. Caſ. in Chanc. 5, 


In the caption of anſwers taken in the country 
which is a certificate of the commiſſioners) the 
own and country where, and the day and year 
When the anſwer is ſworn by the defendant, ought 
d 


3 


Theſe certificates the court gives much * credit * The Mz. 


din; the Clerk offered to prove they were delivered in, but the Court would not ſuffer 


Ok Certificates. 
to be inſerted, otherwiſe the anſwer may be fyy. 
preſſed: So alſo in the caption of zffidavits, dey. 
fitions, &c. © So TD 
The certificate of commiſſioners of any thing touch. 
ing the execution of their commiſſion, need not by" 7+ 
filed before admitted to be read, or made uſe of 
As touching all matters relating to irregularits 
in meer matters of practice of the court; the coun, 
on motion or petition, uſually orders ſuch matter 
to be referred to the two ſenior Six clerks, not in 
the cauſe, to certify whether ſuch proceeding q 
proceſs be regular or not; and according to thei 
certificate the parties are to abide ; and ſuch cer 
tificate cannot be excepted to without particulz 
leave of the court, which is very rarely granted, 
After an anſwer is filed, and no proceedings i 
the cauſe for three Terms after, you then acquain 
the plaintiff's clerk in court, uſually by leaving: 
note in writing with him (which is a meer matter hie 
favour, and not ſtrictly obligatory) that you mf 
diſmiſs the bill for want of proſecution : And it p 
don't file a replication to the defendant's anſwer in 
two or three days after ſuch notice given, which 
the uſual way to prevent a bill from being diſmiſg4, 
you then get the Six vlerk's certificate the day i 
defendant's anſwer was filed, /ince which the plan 
tiff hath not replied, nor further proceeded in ee 
cauſe, as appears by his book, And upon this cem ma 
ficate you then get counſel to move to diſmils the 
plaintiff's bill with coſts to be tax'd by a Maſter, 
which is a motion of courle ; and having draw 
up and entered your order, you carry it to tit 
Maſter to whom it is referr'd, with your bill d 
coſts, which you leave with the Maſter, who give 
you a warrant to ſerve on the plaintiff's clerk ; and 
underneath the warrant write, he defendant bath orc 
Left a bill of coſts; and on the return of the faidaint 
warrant, you take out a ſecond warrant, anden tt 
| ſome· Vo 


Ok Certificates. 
un. ometimes a third; and if no one attends on the 
eps. Merker kde, upon producing the 'warrants, and 


uch. Wii's clerk before the Maſter, he taxes the coſts 
I T4 and ſigns a report for the ſame, which 
f on muſt file, and take out a ſu2pena for theſe 
ities ots from the Subpœna office ; which ſubpæna muſt 
ui, Wb: ſerved perſonally on the plaintiff, and the 
tres oſts demanded of him, which if he refuſes to 
th 8 vou make an affidavit of the lervice of the 
g 0 wpena, and of your demanding the fum of money 
ther Hf him, and his refuſal to pay: And upon filing 

cer e affidavit, and having an office- copy thereof, 
eum ou carry ic to the defendant's clerk in court, 5 
dl. e makes you an attachment directed to the Sheriff, 
u arreſt the plaintiff for non-payment of thôſe 
8 ots; which being done, and the plaintiff refuſing 


Uaint 

no; pay thoſe coſts, and allo the coſts of the arreſt 
er d rhich is twelve ſhillings and ſix- pence) he is car- 
mi ed to the county goal, where he mult lie till he 


js paid thoſe coſts : But if the plaintifF abſconds, 
nd cannot be found perſonally to be ſerved with 


if he 


er i 

ch ch /apna, upon affidavit thereof, the court will, 
ion motion or petition, order that ſervice of ſuch 
te pena on the plaintiff's clerk in court ſhall be 


emed good ſervice; and upon ſuch ſalpæna being 
rved on the p'aintiff's clerk in court, and the coſts 
emanded of him, and his refuſal to pay the coſts, 
en, upon making and filing your affidavit there- 
, an attachment 18 made againſt the plaintiff for 
oſe coſts, as before; and upon a return by the 
beriff of a Non eft inventus againſt the plaintiff, a 
clamation iſſues againſt the plaintiff; and upon 


lam: 
; itt 
etl: 
$ the 
aſter, 
rawn 
h the 
11 of 


gie like return thereof, a commiſſion of rebellion di- 
ad to commiſſioners ; and upon their like return, 
bath order for a Serjeant at arms iſſues againſt the 
fadWaintiff, and upon his like return, and certificate, 


and u then obtain an order for a ſequęſtration, directed 
one Vol. I. M $9 


making oath of the ſervice thereof on the plain- 


161 


162 


carry to the Subpena-office, where they will mit 


IN 


| Df Certificates. - 

to commiſſioners to fequeſter the plaintiff's real a 
perſonal eſtate, untill he ſhall have paid thoſe coſy, 
and the court make other order to the contray; 
and the plaintiff cannot diſcharge the /equeſtratuf 
until he has paid not only thoſe coſts, but alſo {| 
the ſubſequent coſts to be tax d by a Maſter. 
Note; When proceſs is thus carried on by wy 
of Non eſt inventus, there mult be fifteen days b 
tween the teſte and return of each proceſs ; but | 
you arreſt the plaintiff on ſuch proceſs, there is n 


CY 


occaſion for fifteen days between the teſte and n. V 
turn: And this rule holds good of all ſuch proc refer 
that is made againſt the defendant far want of h oy 
anſwer. bu 
If the plaintiff files a replication to the defer ates 
dant's anſwer, and proceeds no further in thi * © 
Terms after the replication filed, you then get th ſer 
Six clerk's certificate thereof, and give notice i pal 
writing to the plaintiffs clerk in court to mon ＋ 
that the plaintiff's bill may be diſmiſs'd out of co.. 
with coſts, to be tax'd by a Maſter: And up hy 
making an affidavit of ſerving ſuch notice, at "71 
producing ſuch certificate, your counſel moves. 7 
diſmiſs the bill with coſts, to be tax d by a Mafn b., 
which is always granted, unleſs the plaintiff's coun n 
ſel ſhews ſome very urgent and ſufficient reaſon fil ©" 
the contrary ; and in ſuch caſe the court will ord A 
the plaintiff to ſpeed his cauſe to a hearing. pow 
As ſoon as publication is paſs'd in the cauſe, H 
plaintiff gets his Six clerk's certificate, that tif 4 


pleadings in the caule are regularly filed, and pub 
lication paſſed, and he has ſeen the depoſitions 
and upon ſuch certificate you get the cauſe ſet dow 
in court, or at the Rolls either by the Six clerk, 0 
by one of the Secretaries, or by the Regiſter; an 
the Regiſter will give you a certificate there 


which certificate and precipe for a ſubpæ na 90 - 


3 0 


* 
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you out a ub pæna to hear judgment, which you muſt 
coſe WY crv'e on the defendant (if he lives above ten miles 
an; in the country) fourteen days before the feturn 
an chereof; and ten days on the defendant before the 

return, if he lives in London, or within ten miles 

thereof; unleſs it be between Zaſter and Trinity 
Terms, when by reaſon of the ſhortneſs of that 
Vacation, ten days is held good for the ſervice of 
ſuch /ubparna on the former, and eight days on the 
latter, between ſuch ſervice and return. | 
Where a matter of account or other thing is 
referred to the Maſter, and you think it will be 
neceſſary, and indeed upon matters of account it 
is uſual to let alone examining the witneſſes till 
after the hearing, and it comes before the Maſter, 
to examine witneſſes with regard thereto, the Ma- 
ſter upon requeſt will grant a certificate for a com- 
Imiſſion, upon which you apply to the court for 
the ſame. | 

Or where interrogatories are eRhibited fot exa- 
mination of any of the parties, or warrants are 
taken out to produce or do any other matter order- 
ed by the court, who ſtands out till the expiration 
of the third warrant, or where any witneſs, upon 
being ſerved with a ſubpœna to teſtify, does not at- 
tend and put in his examination, the Maſter or 
examiner will grant a certificate, and thereupon 
you may apply to the court that they may ſtand 
committed for a contempt. 


l 


A certificate of a defendant's not attending to 
be examined. 
Between 4. B. plaintiff, 
| C. D. defendant. 
P ON the — day of ——— interroga- 
tories were exhibited in rny office, by the 
complainant in this cauſe for the examination of 


M 2 the 


Ok Certificates. 
the defendant touching a contempt ſuppoſed to be 
by him committed for breach of an injunction ob. 
tained in this cauſe, ſince which time the ſaid defen. 
dant hath not attended to be examined thereupon, 
Dated this day of——1 744. 


Z. N. 


A Six clerk's certificate of an anſwer being 
filed, and no proceedings ſince, in order 5 
diſmiſs a bill, 

Between A. B. plaintiff, 
C. D. detendant. 
HESE are to certify, that the defendant' 
anſwer to the plaintiff's bill was filed the 


day of 1743. {ſince which there has been 
no farther proceeding, as appears by my book; 


this being the day of 1744. 
A Six clerk's certificate of no proceeding aftr 
replication. | 


Between A. B. plaintiff, 
C. D. defendant, 


HESE are to certify, that the deſendant\ 

anſwer to the plaintiff's bill was filed the 
| day of 1742. to which the plaintiff te- 
plied the day of - 1743. ſince which there 
hath been no further proceeding, as appears by ny 
book dated this day of: 1744. 


A Six clerk's certificate of pleadings being fili 
in order to fet down a cauſe for hearing. 


Between A. B. plaintiff, 
C. D. defendant. 
_— SE are to certify that plaintiff's bil, 
and the defendant's anſwer, and the plzn- 
tiff's replication to the defendant's anſwer, are = 
| | | : fle 


bill, 
ain 
uly 
ied 
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| fled, as appears by my book. And I have ſeen 
day of 


the depoſitions publiſhed, dated this 


— 44. | 


The like certificate in order to ſer down a cauſe 
upon bill and anſwer. 


Berween A. B. plaintiff, 
| C. D. defendant. . 


HS E are to certify, that the plaintiff's bill 

and the defendant's anſwer, are duly filed, 
as appears by my book, this being the —day 
of 1744. 

(5thly) Of Orders. 

ND ER this head, I don't deſign to treat of 

the general and ſtanding orders, nor of ſuch 
orders, as are made on hearings; but the orders 
here intended, are chiefly interlocutory or- ders, 
ſuch as are antecedent to the decree. 

And here we may obſerve, that there are many 
occaſions intervening in a cauſe which require mo- 
tions or petitions to {et them right; now ſuch. di- 
rections as are given by the court on ſuch motions 
or petitions, are commonly called interlocutory or- 
ders; and thoſe orders are of ſeveral kinds, and 
are either of courſe, or ſpecial: Sometimes they 
relate to the proſecuting or carrying on of a cauſe, 


| and ſometimes they are touching proceſs, Sc. At 


other times they are founded on the ſtanding orders 
of the court, and upon the particular circumſtances 


| of the caſe, and are made upon the application of 


lome perſon, either plaintiff or defendant, intereſt- 
ed in, or affected by the cauſe. When they are 
made upon hearing counſel on both ſides, regard is 
always had to the general rules of the court ; but 
when they are made by conſent of parties, they are 
often out of the general rules, or courſe of the 

| M 3 court; 


165 
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. explaining them; and if by this means they cas. 


_ draws the order, and after you have look'd it over, 


-preſs'd1 in ſuch order. 


court may be applied to, either by motion or pei. 


Ok Orders. 


court; in which caſes the ſpecial reafons, moving 
the court to vary from thoſe rules, are . a 


All orders muſt be pronounced in court, and 
drawn up by the then fitting Regiſter, from his 
minutes taken in court; of which minutes the 
clerk in court, or ſolicitor of each ſide, may take 
a copy from the Regiſter, in order to be informed 
of any thing that is ſpecial therein, And if in 
ſpecial cafes any difficulty or doubt ariſes in the 
minutes, the parties may attend the Regiſter abou 


not be ſettled to the ſatisfaction of both parties, the 


tion, but uſually by petition, to explain or amend 
them : z and the court will order the Regiſter, and 
all parties to attend therein; when they attend by 
their counſe] : and the court then makes ſuch order 
about rectifying the minutes as they ſhall ſee cauſe, 
But with reſpect to orders of courſe or ſuch o- 
ders as are not in ſpecial caſes, there is no occaſion 
to take a copy of the minutes, &c. 
If you want an order drawn up upon a petition 
you need only go ro any one of, the Regiſters for 
that purpoſe, and with him leave the petition: 
And if the order be obtained upon motion, then 
you may leave a brief with him, or other proper 
inſtructions, and from thoſe and his minutes be 


and ſeen that it is right, you muſt return it to be 
werde (2. e. to have his hand or mark to it) which 

ing done, you muſt leave it with one of the en. 
tring Regiſters to be entered ; after which, and 
not before, you may regularly ſerve it on the other 
fide ; for all orders muſt be paſs'd and enter'd be- 
fore allowed or ſerved : And if either party expects 
any uſe or benefit by an * it muſt be firſt draun 
up, Sc. 
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Ok Orders. 


The regiſter is to take down all minutes truly; 
and in ſpecial caſes, and upon hearings, they are 


F uſually, fo ſoon as pronounced, read over in court 


by the Regiſter ; And if the Regiſter draw up and 
paſs any order contrary to the directions of the 
court, (which very rarely happens) the Lord Chan- 
cellor, or Maſter of the Rolls, who made the order, 
will upon motion or petition appoint a day for both 
ſides to attend, with the Regiſter to ſet it right: 
And if it be in the Vacation, and requires expedi- 
tion, application may be made by petition, 

Where any ſubſequent order is obtained, and 
a former order material for the court to take notice 
of is concealed, or not truly and fairly repreſented, 


no benefit ſhall be taken of the ſubſequent order; 


but the court, upon motion, will either ſet aſide, 
or alter the ſame, as obtained ſurreptitiouſly : And 
therefore the Regiſter, in drawing up ſuch orders, 
always mentions the next precedent order, in which 
great care ought to be taken that it be fully and 
truly recited, leſt a miſtake therein ſhould vitiate 


| the order. | 


After orders are entred, they may not only be al- 
tered but even diſcharged on good cauſe, by ſpecial 
direction of the court. And when a party moves 
to difcharge an order, he muſt have it drawn up 
ready to produce to the court. 

If counſel move in the morning to make an order 
niſi abſolute, jt is commonly granted, provided cauſe 
be not ſhewn before the riſing of the court; for 
the party has all the day during the fitting of the 
court, to ſhew cauſe: And an affidavit of duly 
ſerving the order niſi, is requiſite on ſuch motion; 
and without a motion and affidavit ſuch order is 
not abſolute, although no cauſe be ſhewn, unleſs it 
beexpreſly ſo ordered: Moreover, if you move not 
to make ſuch order x/ abſolute till after the day 
given to ſhew cauſe, you mult then not only 2 

uce 


168 


Ok Orders. 


duce the affidavit of the ſervice of the order, by 
alſo a certificate from the Regiſter, that no cauſe h 
ſhewn to the contrary z and then, if upon moying 
no cauſe is ſhewn, the court makes it abſolute, 

Where an order is made upon hearing counſel d 
both ſides, there is no occaſion to. ſerve it. a 
202. 

By the Stat. 9 V. 3. cap. 15. a ſubmiſſion to a 
award may be made an order of this court. 

The uſual way of ſerving an order, is to ſnhew i 
to the clerk in court, or his clerk or agent, on the 
other ſide ; and at the ſame time to deliver hin: 
true copy thereof, or to leave a copy with the cle 
in court, his clerk or agent, at his ſeat in the office, 

ar the ſame time ſhewing him the original order du. 


ly paſſed and entered: But till the order in ſont ] 


ſpecial caſes, i e. a writ of execution of ſuch order, 
under fea}, be perſonally ſerved, the party is nt 
brought into contempt, nor to be committed for 
diſobedience; though in the caſe of an order made 
againſt a ſolicitor, or o'FEcer of the court, it hath 
been held ro be otherwiſe, and the bare ſervice of 
the order deemed to be good ; becauſe he is ſup: 
poſed to be preſent, and to know what paſſes in 
court. 


A party may be committed for not obeying an 


order perſonally ſerved; as if there be an order 2. 


gainſt a ſolicitor to bring his bill before a Maſter 
to have the ſame tax'd, and he refuſes to bring ſuch 
bill before the Maſter, then, upon the Maſter's cer- 
tificate that he hath not brought ſuch bill; and on 
£2 aftidavit that ſuch ſolicitor hath been perſonally 
ſerved wich a true copy of ſuch order, the court 
on motion, will commit {uch ſolicitor. 

And as to diſobedience to orders, the doing 4 
thing againſt which there is an injunction is always 


0052] upon as 2 greater contempt than where 
ſomething 


Ok Orders. 
but omething is ordered to be done; for the former is 
nina man's power, the latter not ſo. 


On an order for payment of cofts, a ſubpæna for 
ſuch coſts mult be ſerved perſonally, and the coſts 


elt the fame time demanded ; which coſts, by the 


ſubpena, are payable to the plaintiff, (or defendant) 


ther money, a wr? of execution of ſuch order is to 
be perſonally ferved ; ind if the party himſelf to 
hom it is payable do not attend to receive it, at 
he ſame time the writ of execution is ſerved, he muſt 
execuic a letter of attorney to the perſon that ſerves 
he writ of execution; authoriſing him to demand 
and receive ſuch money ordered or decreed in ſuch 
yrit of execution; and until the order under ſeal be 
krved on the party himſelf, he is not ordinarily to 
be committed, or proſecuted, for contempt or diſ- 
pbedience thereto. _ 
The Regiſter is not to draw up or ſign any order 
prounded upon an affidavit, unleſs it be firſt filed. 
No orders, but final and decretal ones, ſhall be 
received to be entered after eight days of pronoun- 
cing them. Chan. Ca. 437. This rule is however 
often diſpenſed with, | 
Solicitors aſſent to interlocutory orders may bind ; 
but not to a reference finally to determine. 1 Chan, 
La, 87. | | | 
If one is brought into court to anſwer the breach 
ff an order, if within the year, he ſhall anſwer upon 
interrogatories, without a bill: But if after the year, 
a bill ought to be filed to ſet forth the breach. 
Danv. 770. 


againſt a ſurety that gave a recognizance to abide 


3 2 tic order of hearing. 2 Vern. 376. | 
27s WW being beyond ſea, ſued B. at law; B. brings a 
ere Will in equity againſt 4. the court will order, that 


ſer- 


* 


or bearer. And if it be an order for payment of 


A miſtake in the title of an order, amended, tho? 
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ſervice on the defendant's attorney at law ſhall 


good ſervice ; but not that ſuch attorney ſhal] Mu 
in an anſwer without oath. 1 Will. 52 3. 


ceed in this court, then his proceedings at law a 


Maſters of this court. 


Orders, [che forms of.] 


An order to make an election. 


ORASMUCH as this court was this Preſent 

day informed by Mr. —— being of the d. 
tendant's counſel, that the plaintiff doth profecuz 
the ſaid defendant both at law and in this court fy 
one and the ſame matter, whereby the defendant j 
doubly vexed ; it is therefore ordered, that the plain 
tiff do, within eight days after notice to his attorre 
at law and clerk in court, make his election in whit 
court he will proceed, and if he ſhall elect to pr: 


ſtayed by injunction; but if he ſhall elect to proced 
at law, or in default of ſuch election by the tim 
aforeſaid, then the ſaid plaintiff's bill is from thence 
forth to ſtand abſolutely diſmiſſed out of this coun 
with coſts to be taxed by Mr. —— — one of th 


Order to ſerve a ſubpœna upon an attorney 


1 PON opening the matter of this day, c, bt 
ing of the plaintiff's counſel; and upon ret 
ing of an affidavit whereby it appears that diliges 
ſearch and enquiry hath been made after the dt 
fendant, but he cannot be met withal to be perſon 
ally ſerved with a ſubpæna ifſued out of this courtd 
the plaintiff's ſuit, neither can his habitation or plac 
of abode be diſcovered ; it is thereupon ordered, thi 
the leaving a ſubpæna with the defendant's attorme 


at law be deemed a good ſervice of the ſaid defence 
ant, whereby ro compel him to appear to and anf v 
the plaintiff's bill. pil 
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Order to add a defendant to a bill, 


PON conſideration this preſent day had by the 
right honourable the Maſter of the Rolls, up- 
n the plaintiff's humble petition, for the reaſons 


171 


herein contained, it is ordered that the ſaid plaintiff 


e at liberty to inſert into his bill the name of 
ich apt words to charge him as a defendant there- 
Into. : | 


Order to aſſign a guardian. 


PON motion made this day unto this court by 
Mr. being of counſel with the ſaid de- 
fendants the infants, it was alledged that the ſaid de- 
endants the infants, being ſerved with proceſs to 
zppear to and anſwer the plaintiff's bill, have ap- 
peared thereto, but cannot anſwer the ſame without 
having a guardian aſſigned them for that purpoſe ; 
It is thereupon ordered that a commiſſion be award- 
d to commiſſioners therein to be named, to aſſign 
guardian for the ſaid defendants the infants, by 
nom they may anſwer and defend this ſuit. 


Order to ſet down à demurrer. 


1 PON the plaintiff 's humble petition this day 
preferred to the right honourable the Lord 
high Chancellor of Great Britain, for the reaſons 
therein contained, it is ordered that the demurrer 
put in by the defendants to the plaintiff's bill be 
{kt down to be argued the next day of demurrers 
after the demurrers already appointed; but this or- 
der is to be drawn up, and the demurrer entered 
with the Regiſter within four days, or elſe the Re- 


iſter is to take no notice hereof. 


5 Order 
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Oders, [the forms of 


Order to over-rule a demurrer, 


HE matter upon the demurrer put in by 

_ defendant to the plaintiff's bill coming thy 
day to be heard before the right honourable 9 
Lord high Chancellor of Great Britain, in th 
preſence of counſel, learned on both ſides, hy 
Lordſhip upon opening and debate thereof, an 
hearing what could be alledged on either ſide, di 
order that the defendant do anſwer the plaintiff 
bill, and that the demurrer do ſtand over-ruled, 


Order to diſſolve an infunction unleſs cauſe 


HEREAS the plaintiff obtained an i 
junction for ſtay of the defendant's pn 
ceedings at law, for the matters here in queſtion 
until the defendant ſhould directly anſwer the plai 
tiff's bill, and this court take other order to the 
contrary ; now upon opening of the matter thi 
day unto this court by Mr. being of the d: 
fendant's counſel, it was alledged that the defen 
dant hath fince put in a full and perfect anſwer u 
the plaintiff's bill, and thereby denied the whok 
equity thereof: It was therefore prayed, that tit 
ſaid injundtion do ſtand abſolutely diffolved, whic 
is ordered accordingly, unleſs the plaintiff's clerk 
in court having notice hereof ſhall on —— nen 
ſhew unto this court good cauſe to the contrary. 


Order to examine the regularity of an attach 
ment, Sc. | 


PON opening the matter this day unto til 
court by Mr. being of the detenyii 
dant's counſel, it was alledged that the plaintil 
hath irregularly ſued forth an attachment, and ar 
reſted the defendant thereon, before the time fot 

: anſwering 


» 


Dwers, [the forms of.] 173 
ſwering was elapſed; whereupon it is ordered 

at Mr. one of the Maſters of this court 

\ examine and certify whether the attachment did 

vly and regularly iſſue or not, and in the mean 

ne all proceedings on the bail-bond are ſtayed, 


le the | 
n rer to examine into the irregularity of re- 
, I turning à proclamation. 


p ON the humble petition of the ſaid defen - 
tiff! dant this day preferred to the right honour- 
ble the Maſter of the Rolls, ſhewing that the 
laintiff contrary to the rules and practice of this 
urt hath ſued out proceſs of contempt againſt 
e defendant to a proclamation, which the plain- 


Wo F hath procured to be returned without endea- 
15 ouring to arreſt the defendant on the firſt or other 
"WF the ſaid proceſs; whereupon it 1s ordered that 


be referred to the two ſenior Six clerks not con- 
erned in this cauſe, to examine and certify touch- 
o the ſaid irregularity ; and in the mean time all 


= rther proceedings on the contempts are ſtayed. 
wer tl | i 8 | . 
who: order for the Six clerks to certify the due 


taking of the defendant's plea, anſwer aud 


demurrer. 


- nen PON motion this day made unto this court 
by Mr. being of the plaintiff's counſel, 
is ordered that the two ſenior Six clerks, not 
oncerned in this cauſe, do examine and certify 
tether the defendant's anſwer, plea or demurrer 
e duly and regularly taken and returned or not, 


nd whether the commiſſion for taking the ſame 
luly iſſued. | | 
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'F TPON opening of the matter this day unt 


Owers; [the forms of:] 


Order for a habeas corpus. 


n as this court was this pt 
ſent day informed by Mr. being of th 
plaintiff's counſel, that the defendant being ſerm 
with proceſs to appear to and anſwer the plaintiff 
bill, doth refuſe ſo to do, bur fits in contempti 
an attachment for want thereof, on which he hat 
been arreſted, and is now a priſoner in the Fl 
priſon ; it is thereupon ordered that a habeas corp 
be directed to the Warden of the Fleet at ther 
turn thereof, to bring the body of the ſaid defer 
dant to the bar of this court to anſwer his {ai 


contempt z whereupon ſuch further order ſhall h 
made as ſhall be juſt. | 


Order to refer a ſecond anfiver. 


this court by Mr. being of the plaintiff 
counſel, it was alledged that the plaintiff havin 
taken exceptions to the inſufficiency of the & 
defendant's firſt anſwer, the defendant hath puti 
a ſecond anſwer, which the plaintiff is adviſed i 
alſo inſufficient ; it is therefore ordered that it ł 
referred to Mr. —— one of the Maſters of thi 
court, to look into the ſaid bill, anſwers and er: 
ceptions, and examine and certify whether the {ai 
defendant's anſwers be ſufficient in the points et 
cepted unto or not. 


Order for a cmomiſſion to examine de benecll, 
and to refer exceptions. 


ORASMUCH as this court was this pf. 
ſent day informed by Mr. being of thi 
plaintiff's counſel, that the plaintiff long ſince & 
hibited his ubill nto this court againſt the deter 


dant, whereunto the defendant hath put in inſuff 
| | Ciel 


DOzders, [the forms of.] 175 
jent anſwers, and hath thereby delayed the plain- 
iff's proceedings to iſſue in this cauſe, by which 
eans the plaintiff is like to loſe the teſtimony of a 
ery material witneſs, he being a great dealer at ſea, 
nd now ready to go a voyage beyond ſea; it was 
herefore prayed that the plaintiff may take out a 
ommiſſion to examine his witneſſes de bene effe to 
reſerve their teſtimonies, and the defendant may 
oin in the ſame if he pleaſes z which is ordered ac- 
ordingly; and it is further ordered, that the bill, 
anſwers and exceptions be referred to one of the 
aſters of this court to conſider of the ſame, 


8 pre: 


Order to renew a commiſſion. 


PON opening of the matter this day unto 
this court by Mr. —— being of the defen- 
dant's caunſel, and upon reading of an affidavit 
whereby it appeared that the defendant could not 
procure A. B. and C. D. his commiſſioners to be 
Ipreſent at the execution of the ſaid commiſſion, 
which was executed the laſt Vacation in this cauſe; 
out id foraſmuch as the ſaid defendant hath many 
ſed material witneſſes to examine in this cauſe, as 
t namely E. F. and G. H. which he could not pro- 
f core to be examined by the ſaid commiſſion; it 
de vas therefore prayed that the ſaid defendant might 
« renew the ſaid commiſſion returnable —, which 
s en chis court held reaſonable, and doth order the ſame 
accordingly. 


Ul 
tiff 
avi 
1e (+ 


Order to ſtay proceedings on exceptions to a 
report. 


= PON motion this day made unto this court 

0 oy by Mr. being of the defendants coun- 
; A ſel, it was alledged that the defendants have filed 
* exceptions to the report made in this cauſe by 
e Mr. — one of the Maſters of this court, bear- 


nuff 
Ciel ng. 


e elſe, 
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Oꝛders, the forms of.] 
ing date the 22d of —— laſt, and depoſited 3j 
with the Regiſter according to the rule of thi 


tte! 


court, as by the Regiſter's certificate appears; on 
is thereupon ordered that all proceedings upon ft 
ſaid report be ſtayed until the matter upon the ſi Noro 


exceptions ſhall be heard and determined by th 
court. 


Or, 


Order to confirm a report unleſs cauſe. 


PON opening. of the matter this preſen 

day by Mir. ——— being of the plaintiff 
counſel, and upon producing of a report made i 
this cauſe by Mr. one of the Maſters of this 
court, bearing date the day of 1nſtant 
It is ordered that the ſaid report, and all the ma. 
ters and things therein contained, do ſtand rat: 
fied and confirmed by the order, authority and de 
cree of this court, to be obſrrved and performel 
by all parties thereto, according to the tenor and 
true meaning thereof, unleſs the ſaid defendant, 
having notice hereof, ſhall within eight days afte 
ſuch notice ſhew unto this court good cauſe to thi 
contrary. | 


Order for a ſuperſedeas upon an arreſt, 


PON conſideration had this preſent day ly 
his Honour the Maſter of the Rolls, upon 
the defendant's humble petition, and of the Ma 
ſter's report therein mentioned, whereby it appears 
above 500 J. is reported due to defendant, and that 
the defendant came up to town only to defend and 
proſecute exceptions taken to that and another re- 
port, whereof one of them is referred to a trial at 
law, and that during the defendant's attendance lait 
here on that occaſion he is arreſted at the plaintift's fis: 
ſuit, as by affidavit annexed appears, contrary to {Wing 
the privilege that ſuitors ought to have in going, ff t 
attending, V 


Onzderg, [the forms of.] 
; „ending. and returning; his Honour doth there- 

thi 
Sz ll 
n the 
> {a 


th 


if of Middleſex to diſcharge the ſaid defendant 
of the ſaid arr 
proceſs. | 

Order to diſmiſs a bill fer want of a repli- 


cation. | 


* 


ORASMUCH as this court was this pre- 
ſent day informed by Mr. being of the 


bo efendant's counſel, that the plaintiff exhibited his 
1 il into this court againſt the ſaid defendant in 
7 chaelmas Term laſt, to which the defendant an- 


ſwered the ſame Term, ſince which time the ſaid 
plaintiff hath not further proceeded in this cauſe, 
by certificate now read appeared; it is there- 
ppon ordered that the ſaid plaintiff's bill do ſtand. 
iſmiſſed out of this court with coſts ; and it is 
ereby referred to Mr. „one of the Maſters 
of this court, to tax the ſaid coſts, 75 


Order niſi for a ſubpœna duces tecum. 


PON motion this day made unto this court 
by Mr. being of the plaintiff's counſel, 
It is ordered that a ſubpæna duces tecum be awarded 


y by 
upon 
Ma- 
peats 
that 
| and 
r re- 
al at 
lance 
tiff's 
y to 
ding, 


ding, 


ettain deeds and writings by him confeſſed in his 
anſwer to be in his cuſtody, or at the return thereof 
0 ſhew cauſe to the contrary. | 


Order for a ſubpœna duces tecum. 


ſent day informed by Mr. —— being of the 
plaintiff's counſel, that the defendant having by 
bis anſwer to the plaintiff's bill confeffed the ha- 
ing in his cuſtody a feoffment or other writing 


if the lands in queſtion, conveyed from A. B. to 
Vo I. I. N E. D. 


pon order, that a ſuper/edeas do ifſue to the She- 


he being only arreſted on meſne 


zoainſt the ſaid defendant to bring into this court 


ORASMUCH as this court was this pre- 


177 
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writings into court, which is ordered accordingly, 


court, and the commiſſioners certificate thereupg 


hend the ſaid defendant, and bring him to the bu 


* 


D ders, [the forms of?] 
C. D. wherein the plaintiff claimeth title; it wy 
therefore prayed that a ſubpæna duces lecum may by 
awarded againſt the ſaid defendant to bring the ſa 


Order for a Serjeant at arms, 
HERE As the ſaid defendant hath ft 


out all proceſs of contempt to a commiſin 
rebellion, for want of his anſwer to the plan. 
tiff's bill, as by the ſame under the ſeal of thi 


indorſed, whereby the ſaid commiſſioners do cert: 
fy that the ſaid defendant doth abſcond himſelf f 
that he cannot be taken thereupon, now produce 
appears; it is therefore ordered, upon the motia 
of Mr. being of the plaintiff's counſel, tha 
the Serjeant at arms attending this court, do appr 


of this court, to anſwer the faid contempt. 


* 


Order to examine viva voce. 


> PON motion made this day unto this coun 
| by Mr. — being of the plaintiff's count, 
it is ordered that the plaintiff be at liberty to ex- 
mine one or more witneſſes viva voce, at the heat: 
ing of this cauſe, to prove the execution of a cer: 
tain deed or writing bearing date the ——— dy 
of 1767, made between A. B. of the on 
part and C. D. of the other part, and alſo a bond 
from E. F. to G. H. bearing date the dij 
of 1767. in the penalty of 100 f. for pay 
ment of 50 J. and intereſt to the ſaid G. H. favigh 
to the defendant all juſt exceptions. | 


C 


ODiderg; [che forms of! 
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border for 4 ſubpœna in nature of d ſeite 
| ſai facias. 
y, 


PON opening of the matter, Sc. by Mr. 
of the plaintiff*s counſel, it was alledg» 
d that the plaintiff having obtained a decree a- 
gainſt the detendant, he died before the performance 
hereof, leaving C. D. Fſq; his brother and heir; 


lan. N herefore it was prayed that a ſubpæna in nature of 
tial /cire facias might be awarded againſt the ſaid 
pen. D. to ſhew cauſe at the return thereof why the 


ad decree ſhould not ſtand revived againſt him, 
and be of the ſame force and effect as the ſame was 


aces Wt the time of the deceaſe of the ſaid C. D. which 
otion ordered accordingly. 

tha | 
pp. rer to ſtay proceedings on à decree, upon fi- 
e bu 


ling a bill of review. 


PON opening, Sc. it was alledged that the 
ſaid plaintiff hath filed a bill of review againſt 
e faid defendant, and alſo given ſecurity by re- 
ognizance to abide ſuch order as the court ſhall 
eview, according to the courſe of the court, as by 
ertificate appears, and yet the ſaid defendant doth 
roſecute the plaintiff with proceſs of contempt for 
ot performing the former decree made in this 
auſe; it was therefore prayed that the plaintiff's 


E ON 

he ll of review may be admitted, and that all 
dn roccedings on the ſaid decree may be flayed till 
pe, te matter of the ſaid bill of review be heard 
aving and determined by this court; which is ordered 


ccordingly. 


Orir N 2 Order 


ake upon hearing this cauſe upon the ſaid bill of 
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Order to fland commit ted for not performing | 


for vacating a recognizance, amongſt other thing 


of the ſaid decree, but hath been at great charge 


unto the priſon of the Fleet until he ſhall perfor 


An order for an injunction to put and qui 


plaintiff's counſel, it was alledged, that by a.« 
| 4 


Daders, [the forms of.] 


decree. 


\'TPON the plaintiff's humble petition thi 
day preferred to the right honourable th 
Lord High Chancellor of Great Britain, it was d 
ledged that the plaintiff in —— Term obtain 
ed the decree of this court againſt the defendan; 


therein contained, and that the ſaid defendant hah 
ſtood out all proceſs of contempt to a commiſſun i 
rebellion, which hath been ſeveral times renee 
againſt him, he abſconding, that he could not bx 
taken till now of late; and thereupon the ſaid d 
fendant entered his appearance with the Regiſter 
this court, and hath ſince been examined upon ti 
contempt z and the faid examination having ben 
referred to Mr. one of the Maſters of thi 
court, the ſaid Maſter hath certified the ſaid d 
fendant is guilty of the ſaid contempt ; and fon 
much as the ſaid plaintiff hath not had any beneli 


in proſecuting the ſaid defendant, and endeavour 
ing to compel him to yield obedience thereunts 
which he hath obſtinately refuſed to do, to ti 
great damage of the ſaid plaintiff ; it was therefor 
prayed that the defendant might ſtand commitit 


the ſaid decree; which his Lordſhip held reaſonabl 
and doth order the fame accordingly. 


the plaintiff in poſſeſſion, according 1 


decree. A 
PON opening the matter this preſent di want 
unto this court by Mr. being of e t. 
part; 


ee of this court, bearing date the —— day of 
1767, as allo by a former decree of the —— 
ay of —— 1765, the defendant is to execute a 
onveyance of a certain tenement and farm in 
the county of to hold to the plain: 
if and his heirs, after the death of and 
| his wife both ſince deceaſed, which the plain- 
if and his heirs are to have and enjoy accordingly, 
and that the defendant do deliver up the writings 
ouching the premiſſes to the plaintiff upon oath ; 
nd that the defendant hath been duly ſerved with 
he ſaid decree, and conveyances directed to be ſet- 
ted by Mr. one of the Maſters of this court, 
and which were ſettled accordingly, have been ten- 
gered to him to execute, which he refuſes to do, as 
by affidavit now produced appeared, and is in con- 
tempt for breach of the ſaid decree; it was there- 
re prayed that an injunction may be awarded to 
put and quiet the plaintiff and his aſſigns in the 
poſſeſſion of the ſaid premiſſes, according to the 
id decree; which is ordered accordingly. 


ſochly) Of paying and receiving money in this 
| e e 

LL ſums of money, Sc. decreed to be paid 
into this eourt, muſt by the late act 12 G. 1. 
be paid into the bank, with the privity of the 
Accountant General of this court, and placed to 
the credit of the cauſe. | | 8 
And note, that any of the parties may apply 
to the court, that ſuch ſums, Sc. may be placed 


out on government ſecurities, c. for the benefit 
of the parties intereſted in the cauſe. * 

And when any of the parties, or other perſons, 

vant to have their money which is reported due 

o them; you muſt firſt give notice to all the 

parties, that you intend to move the court, and up- 

| + Bs on 


of paying and recefving Boney; S. 1894 


182 Of paying and receiving Boney, &c. i © 
on producing a certificate from the Accountant 
General, and the Maſter's report, the court vil 
order jt. 3 85 

Then you carry this order and the report to tꝭ 
Accountant General's office, who will thereupon gin 
you a cheque note — the bank, which you muf 
get entered in the Report office, and then, upon 
carrying the order and report to any of the Regt 


ſters, they will ſign the note gratis; and after tf 
you have nothing more to do than to go to the bank o 
and receive the money. eg, OR aj 

Note; None but parties, or their legal rep. 40 
ſentatives, can obtain this note, for repreſentative 1 
maſt make it appear that they are ſuch, by produ- 15 
cing the adminiſtration and the like; yet if the 4 
perſon to whom the money is reported due, doe * 
not appear himſelf, then he muſt execute a lei 1 
of attorney, authorifing ſuch perſon as he {hal . 
think proper, to receive the money, Sc. And up * 
on an affidavit of the due execution thereof there 8 
to annexed, and upon carrying and leaving H e 
letter of attorney and affidavit, the Account 2. 
General will give ſuch note to the attorney therely ö « 


appointed. LES 
By an order date 2 Fuly 1739. feciting the 29 
paſſec 12 Geo. 2. * intitled, An act to impont Ex 
“ the high court of Chancery to lay out, upon dut 
“proper ſecurities, any monies, not exceeding 1 
* ſum therein limited, out of the common and or. 
general caſh in the bank of Exgland, belonging « 
te to che ſuitors of the ſaid court, for the eaſe oil of 
© the ſaid ſuitors, by applying the intereſt ariſing It 
«*< therefrom, for anſwering the changes of the F 
£ office of the Accountant General of the ſaid P 
© coprt,” It is enacted, that out of the money] 
that lies dead in the bank, belonging to the ſuitoꝶ I gh 
of this court, a ſum not exceeding 3 5000 J. ſhould, 
by virtue of any order of this court, be placed ou 
| in 


1 ; 
* 4% - 
I * 
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one intire ſum for the purpoſes thereafter men- 
joned. Whereupon it is ordered, that out of the 
zh in the bank belonging to the ſuitors of this 
court, 3 5000 J. be placed out with the privity of 
De Accountant General in the purchaſe of 3 per 
tf. annuities anno 1731, in truſt for the ſuitors 
f this court, ſubject to the further order of the 


ce, 
Untan 
t vil 


to the 
n give 
| muſt 


Res ourt. And out of ſuch intereſt the bank is from 
** time to time, without any draught, to pay, by 
hab quarterly payments, the annual ſum of 1020 J. in 


manner following, that is to ſay, To Mark Thur- 
on, Eſq; Accountant General of this court, 650 J. 
To Mr. Fobn Waple, his firſt clerk, 250 J. and to 
Mr. Henry Nowell, his ſecond clerk, 120 f. till 
the further order of the court, which ſalaries are 


15 to be in lieu of, and in recompence and ſatisfaction 
wa for all fees which ſhall be payable to the Account- 
u at General's office by the ſuitors of this court. 
* And it is further ordered, that from the twenty- 
be x ninth of September then next no fee or fees what- 
* ſoever be taken at the Accountant General's office, 
uml er by any officer or clerk belonging thereunto, for 
h „ez, or thing directed to ve done by the act 
12 Geo, I. 1 EP 


* And by an order 1 Auguſt 1741, touching in- 
conveniencies that may ariſe in receiving from the 
Exchequer the annuities due, and which ſhall grow 
yy due on Exchequer orders and tallies for want of 
18 having the ſame entered at the Exebeguer, and 
no broper indorſements made thereon, that the an- 
1 nuities of ſuch orders are to be paid to che caſhiers 
7 of the Bank of England for the uſe of the ſuitors, 
4 It is ordered, that the Bank of Hngland do, by their 
gal proper officer or officers, ſend to the Exchequer all 
ſuch Exchequer orders belonging to the ſuitors of 
this court, and then in the Bank, to the intent that 
. he proper officer or officers of the Exchequer may 
Make entries in the books kept there, and indorſe- 
| N 4 T4098: ___ ments. 
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ments on the ſaid orders, that the annuities due 
and which ſhall grow due thereon reſpectively ar 
to be paid to one of the caſhiers of the Bank y 
England for the time being, to be placed to the 
credit of the reſpective cauſes to which the faid or. 
ders do belong, and to no other perſon or perſon 
whatſoever without the further order of this court; 
and that the like entries and indorſements be made 
on all ſuch Exchequer orders, as ſhall hereafter be 
delivered into the Bank on account of any of the 
ſuitors of this court, by virtue or in conſequeng 
of any decree or order of this court, | 


(9thly) Of injundtions. 


A N injun&ion is a writ remedial in nature of: 
"A prohibition ; and it may be granted either u 
{tay proceedings at law, or to ſtay waſte or dama 

to the freehold or inheritance of another, by felling 

timber, Sc. Or it may be to yield up, quiet, or 

continue the poſſeſſion of lands, Sc. But this 

laſt ſort. of injunction is a judicial writ, and ſubſe 

quent to a decree, being in nature of a, writ of exe. 

cution, or habere ſacias poſſeſſiunem: But ſometimes, 

in ordinary caſes, injunctions are granted to quiet 

+ In order Poſſeſſion before ＋ hearing, to the party having 

to get an in- the ſame. | 

junction i If a perſon is ſued at law for irregularly ſerving 

— the proceſs of this court, an injunction will be 

legions ofZranted to ſtay the proceedings; for the irregularity 
3 is only puniſhable in this court. 1 Vern. 2 69 

admitted to An injunction is never to be granted before a 

— * bill is filed. 4 Inſt. 92, S. P, 1 Fern, 156. Where 

pl. 54. it is ſaid, that the defendant cannot have an in- 

| junction, becauſe he has no bill filed. But where 

a mortgagee brought his bill to forecloſe, and 

pending the ſuit, an advowſon appendant to the 

mortgaged manor became void; and the mortga- 

gee being hindred from preſenting, brought his 

| quart 


s due re impedit; and the court granted an injunction 
y ara the defendant's application, tho' he had no bill 


fled. 2 Vern, 401. So where a cauſe abated by 
he death of the Lady Gerrard, and the defendant 
vas her executor, who being ſerved with a cop 
of the bill of revivor, and my Lord Keeper's let- 
er, would not appear, being in privilege ; and 
upon motion an injunction was granted, tho? the 
cauſe was not revived : And the caſe of Armſtrong 
and Fack/on was cited, where, before a demurrer 
determined, the plaintiff had an injunction, on mo- 
ton. Trin. 1700. Eq. Caf, Abr. 285. pl. 5. Duke 
of Hamilton and the Earl of Macclesfield. So where 
the Lord Wöarton had an injunction to quiet him 
in the poſſeſſion of the mines in queſtion ; and upon 
hearing of the cauſe an iſſue was directed to try 
nag whether the mines in queſtion were within the 
plaintiff's or defendant's manor; the iſſue was tried 


* at bar, and found for the plaintiff; then the plain- 
def died, and a bill of revivor was brought, and 
ble. before the time for anſwering was out, or the cauſe 
xe. rrived, the plaintiffs moved for an injunction to 
nes, ay the Lord V barton's working the mines, hav- 
niet ing affidavits, that ſince the verdict againſt him 
ing he had trebled the number of workmen, and be- 


tween that and Cand/emas would work out the mines; 
ine and an injunction was granted, tho* the cauſe was 
be bot revived. Mich. 1702. Eg. Caf. Abr. 285. pl. 6. 
ity Robinſon and Lord Wharton. : 

| Where the defendant was in poſſeſſion at the 
time of exhibiting the bill, and the plaintiff after- 


4 | e DB, | ter. 
re Nvards entered, an injunction was granted againſt 
in. the plaintiff to avoid the poſſeſſion. And in an- 
re Notber like caſe, the defendant prayed he might 


dg MW lave an injunction, or that the bill ger be dif- 
he MI miſſed; and the court held it reaſonable that he 


3. fould have one or the other. Cary's Reports 3; l,. 


is 3, 140. 
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_ Ok Injunckions. 

If a man prays an injunction to ſtay proceeding 

at law upon a bond, he ſhall not have it; excey 

he will give * and be bound by order u 
bring no writ of error. 1 Vern. 120. 

When an injunction is granted to ſtay proceed. 

ings, tis uſually upon the plaintiff's ſuggeſting 

ſome rigorous proceedings at law, begun or threat: 

ned by the defendant : And if the cauſe be at iſſiz, 

* Ifadeca-Or a declaration # delivered, it commonly give 

ration bede- leave to go to trial, &c. but ſtays execution til 

party may farther order of the court. And in ſome caſez 

proceed to here the matter at law is tried, it bars uſually fron 


judgment, 


the injunc- execution, but not from judgment: Alſo ſometime 
Keying e Where a judgment is executed, it will ſtay th 


execution  INONEY in the Sheriff's hands, dow! 
if no ; 
declaration be delivered, all proceedings at law are ſtayed. 2 Kel, 17. pl. 15. but in di no T 
| Exchequer it ſtays all further proceedings, he the cauſe in what Rate it will, Lora 
| | gran 

3 3 © 
As to injunctions to ſtay waſte, they are com, une 


monly granted to one in reverſion or remainder Mil 7; 
againſt tenant for life, or other particular tenan, 
where waſte is begun to be done, or where ther 7 
is reaſonable grounds to fear it: And though a bil 


is exhibited, yet generally an affidavit muſt be * 
made how the party derives his title to the eſtate i ¶ mo- 


queſtion, and that ſome waſte or ſpoil is done q of 
threatened ; but ſometimes, tho* but very rarely, det 
the court will grant it without an affidavit. | 

An injunction is commonly obtained by order but 
upon motion, either upon matter confeſſed in the fen 
defendant's anſwer, or upon ſome method of record 
or on ſome deed, writing, or other evidence pro lf he 
duced in court, whereby it appears there is a pto· ¶ the 
bability that the party ought to be diſcharged nil is 
this court from ſuch ſuit : But an injunction after WM co 
the defendant has anſwered, is never obtained witt- 
out giving two days notice in writing to the defen- 
dant's clerk in court, of ſuch motion, to the . 
a | 12+ 


/ 


f he thinks fit. It may alſo be obtained upon an 
attachment, or upon a dedimus, or upon a defen- 
Jant's praying time to anſwer; or where a debt is 
ale, and the defendant hath flept long; or where 
he creditor and debtor have been dead long before 
the ſuit ; or where the defendant cannot be found 


fue, io be ſerved with a ſubpæna: But in all caſes where 
gie an anſwer is put in, you ought to give notice as 
1 till before. Be ae ce LO 


185 
he defendant may by his counſel defend the ſame, 


als Wl All injunctions are commonly granted and diſ- . 
on oled, upon motion: But in the long Vacation, 


ima vhen the court don't fit, and no motion can be 
tie bad, a bill being filed, and the defendant cutting 

down trees, or committing waſte, which he has 
no right to do, upon an affidavit of the fact, the 
Lord Chancellor, in that caſe, will, upon a petition, 
grant in injunction to ſtay the defendant from cut- 


v0 ting down trees, or committing waſte, | 

nder If the defendant doth not appear in time, then 
1 you may draw and ingroſs an affidavit of ſerving the 
* ſalpæna, and let it be ſworn and filed; upon which 
| . you get an attachment iſſued for want of an appear- 
* ance ; and then you give inſtructions to counſel to 


move thereon for an injunction, which is granted 
of courſe: But theſe injunctions generally give the 


el defendant liberty to call for a plea, and proceed to 
4 trial, and {or want of plea to enter up judgment; 
Fo but execution is thereby ſtayed : But when the de- 


fendant is ſerved with ſuch injunction, and he has 


the plaintiff, nor file a declaration; if he does, he 


fre 8 guilty of the breach of ſuch injunction; and the 
tb. bore will commit him for breach thereof, in the 
kme manner as if there had been no ſuch clauſe in 
a ſuch injunction. 


the E: | ; 1 But 


10 BY ror arreſted the plaintiff, nor filed his declaration, 
he cannot, after ſerved with ſuch injunction, arreſt 


4 K 
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| Ok Injuncttons. 
But if the defendant appears in time, and do 
not anſwer in time, then on an attachment for wan 
of an anſwer, or upon the defendant's craving 
dedimus to anſwer in the country, or a defencan 
getting time to anſwer, an injunction will be gran. 
ted in like manner; which is generally until an, 
ſwer and other order: And ſuch injunctions hay 
generally the like clauſe, as before, of giving the 
defendant liberty to call for a plea, &c. Irepor 

But after appearance and anſwer in time, t ton 
court mult be applied to for an injunction on the 
merits; in which caſe you muſt draw a brief 9 
the pleadings for counſel, and give a notice of me. 
tion in writing for ſuch injunction to the defendant 
clerk in court. 7 

An injunction upon an attachment, dedimus, ot 
upon the defendant's praying time to anſwer, dos fend 
not extend to ſtay proceedings in the ſpiritual coun, Wiolu 


without ſpecial order. 1 Will. Rep. 301. 5 
If the bill is to ſtay waſte, or ſuits at law, ja cu 
may have a /u&pzna before the bill is filed. 4 & 5h 
Ann. c. 16. But the bill ought to be filed by.o beit 
before the return of the ſubpæna; and after 'tis Mi ord 
filed, and the (defendant hath appeared, you may da. 
on filing affidavits of waſte, &c. and notice of mo Wh vpc 
tion, apply for an injunction on the merits. wil 
If an injunction is obtained on an attackment Ml cle 
for want of an appearance, or anſwer, then ob- ¶ be 
ſerve to put in a ſufficient anſwer ; and pay or ten» ¶ to 
der the coſts of the attachment to the plaintif's WW an 
clerk in court, which is ten ſhillings ; and fo ſoon {ff in 
as the anſwer is filed, give inſtructions to counke! ill vi 
to move to diſſolve the injunction iff, and draw iſ do 
up and enter your order thereon, and ſerve it upon I A 
the plaintiff's clerk in court. And if on the day hi 


to ſhew cauſe no cauſe be ſhewn, the injunction will I ti 

be diſſolved of courſe, on motion of the defen- i tl 
dant's counſel, and producing an affidavit filed . 8 
** | the 
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done ſervice of ſuch order ni: But if cauſe is ſhewn 
anon the merits, the injunction is ſometimes continued 
ing ill the hearing. And if the plaintiff has filed ex- 
ndaniceptions to the anſwer, and ſhews them for cauſe, 
gran: then he is ſometimes ordered to procure the Maſ- 
1] an. ters report in a week, but uſually in four days; or 
havin default thereof the injunction to ſtand diſſolved, 
g the without further motion. And if the Maſter ſhall 


report the defendant's anſwer inſufficient, the injunc- 
, the tion will be continued till he anſwers the exceptions. 


n the An injunction upon a dedimus is on motion grant- 
ef ed of courſe, till coming in of the anſwer and other 
f mo. Norder. And it is alſo a motion of courſe to diſſolve 
lan an injunction upon coming in of the anſwer, unleſs 


cauſe. 
s, lf a plea is ordered to ſtand for an anſwer, de- 
dog fendant cannot move to diſſolve the injunction ab- 
our, WW olutely, but only 2/1. Moſeley 198. Pl. 111. 
After the anſwer is come in, if the defendant's 
you WW counſel alledge that he has anſwered, and denied the 
& ; WI whole equity of the bill, (his contempts, if any, 
9.0! being cleared) the court upon ſuch allegation, will 
d order the injunction to ſtand diſſolved ui, at a ſhort 
may N day; and if at that day no cauſe be ſhewn, then 
mo · ¶ upon motion, and affidavit of ſerving the order, it 
will be made abſolute : But if the contempts be not 
nent Wi cleared, (that is, the coſts not paid) or if the anſwer 
ob- i be not filed, and all equity denied; or if the excep- 
ten · Wi tions are put in, and the anſwer reported inſufficient, 
it's any of theſe are good cauſes againſt diffolving the 
oon injunction : But if there be two defendants, againſt 
nlel I whom an injunction is obtained, the court will fel 
raw dom diſſolve the injunction till both have anſwered, 
pon WF Alſo where the plaintiff has equity on his ſide, or 
day WF his caſe ſeems hard, the court will not eaſily diſſolve 
wil the injunction; nor will they commonly diſſolve it 
en the laſt ſeal after Term; nor is it ever diſſolved but 


of WW upon motion of the adverſe party. | 
the Where | 
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Where an injunction ſhall be continued till om ppeat 
of the defendants put in their anſwer, by reaſon thy 
thoſe defendants that live in Ireland, have be 


ſerved with procefs, and have not put in their ar an 
ſwer, and that bail is given in the action. Vide Hep. 


beme and Porter, Barnardifton's Reports 354. nd 


Where an injunction ſhall not be continued til 
the hearing, but only till che anſwers .of ſome a ſuffi 


the defendants come in, when they live in Jrelau ho in) 


SS 13 ET. 
Ib d. 10. 
ö 1d. LEECH © «+ 


If a defendant ſhews that he has an eſtate with. ſeptic 
out impeachment of waſte, it is ordinarily god 
cauſe to prevent or diſſolve the injunction, when be n 
ſach injunction is granted for ſtaying of waſte ony ſore 

An injunction granted upon the merits, or ot p 
ſome ſpecial cauſe of equity, commonly ſtands tie re 
the hearing, unleſs the plaintiff delay his ſuit. U on“ 
reaſonable delay is a good cauſe for diſſolving an in. 
junction tor ſtaying proceedings at law; and yo ain 
the court will ſometimes, upon motion, revive i 
altho' diſſolved, eſpecially where equity appears evi. or 


dently with the plaintiff, or his caſe is hard. fair 


And upon a plea or demurrer being allowed, or on 


an end of the injunction; for ſome equity may be 


demurrer was depending; for until it be argued, it Nl. 


When a plea or demurrer is argued by counſel, | 
and allowed, there is generally, though not always, ent 


ſhewn for continuing it, ariſing out of the defen-W54 
dant's anſwer, put in with ſuch plea or demurret: 


coming in of the anſwer, the court will not abſolute 
ly diflolve the injunction on the firſt motion, tho e 
upon affidavit of notice, but only ni; thereby giv- ME 
ing the plaintiff liberty to ſhew cauſe againſt dil WW 
ſolving the in junction. 5 i 
After. anſwer and demurrer the plaintiff amended un: 
his bill, and had an injunction, Sc. Vide Gilb. 183. 
An injunction has been refuſed whilſt a plea or 


appeals in lol 


- 


aw a Ph, 8 EW. * 
} ! S381 3 $ 2 1 


Ok Inmjunctions. "wa © IJ 
ppears not whether the court has cognizance of the BY 
tha auſe. 3 N 5 ] 


ben After a plea is put in, there can be no motion 
r a. r an 1 till the plea is argued. 3 Will. 
e . 396. By Talbot Lord Chancellor, Humphreys 


nd Humphreys. 

Exceptions to an anſwer, without a report of its 
nſufficiency, are not a ſufficient cauſe for obtaining 
n injunction; becauſe they are often put in for de- 
25. Yet an injunction may be continued on ex- 


with eptions; and the court has refuſed to diſſolve the 
goa junction even where the exceptions came in only 
vhen ic night before, and ſometimes in the morning be- 
on, Wore, the motion. If a report upon exceptions be : 
r I ot procured in a reaſonable time, or if the anſwer 
s til reported ſufficient, &c. upon motion the injunc- 
Uu. on will be diſſolved u, and ſometimes abſolutely. 
nin If there be a leſſee for life, the reverſion or re- 


] yer ander in fee; and (a) the leſſee in poſſeſſion (S0 7G New ; 
e it Waſtes the lands; though he is (c) not uniſhab le che curtely 
en. or waſte by the common law, yet he ſhall be re- fn. — 


rained in this court, for this is a particular miſ- mitting 


ne), tief; and though he is not puniſhable during the v2; Hart. 
rays, ontinuance of the remainder, yet (d) after its de- 3 
ye mination he is. 1 Rol. Abr. 337. S. P. Moor (% Watz 

fen- 654. Toth. 61. Car. 26, 36. 1 Lern. 23. Co. in e, and 


1. 34. 2 Inſt, 301. 5 Rep. 76. 8 


oth, 83. So in felling timber. 1 Chan. Rep, So in plowing antient paſture, Toth. 243. 


114, So of ancient meadow and paſture. 1 Chan. Rep. 14, 106, 116. 2 Chan, Rep. 94. 
jute. e) Waſte done by one who held by covenant, and therefore not puniſhable by law, yet 
tho holpen in equity. Toth. 188. But here obſerve a difference, where the tenant is diſpuniſh- 

g able of waſte by the nature of his eſtate, or by expreſs grant; and alſo a difference as to the 
gw ind of waſte; for it appears from this caſe, that the firſt tenant for life ſhall be reſtrained 


generally. which includes all kind of . waſte. But tenant with expreſs grant of without im- 
brachen: of 2vaſie, ſhall not be reſtrained from cutting of timber, 1 Chan. Rep. 242, or from 
plowing, 1 Vern. 23. or from opening new mines, 1 Salk, 161, But ſuch a tenant ſhall be 
reſtrained from pulling down houſes, or defacing a ſeat. 2 Chan, Ca. 32. 1 Salk 161. So * 
that all tenants for life ſhall be reſtrained from pulling down houſes, or defacing ſeats, But 1 
nants by expreſs grant of without impeachment of waſte, may. cut down timber, or open new bo 
nunes, Ic. tho' tenant for life, without ſuch expreſs grant, ſhall not. 
(d) From this reaſon here given, it ſhould ſeem, that except the tenant in poſſeſſion be 
puniſhable by law at ſome future time, tho he is not ſo at preſent, equity will not injoin 
dim, But from the caſes before it appears, that tho' he be intirely diſpuniſhable, he ſhall be 
Cars in ome caſes reſtrained. ; 


An 


Ok Jnunitions- 

An injunction may be granted to ſtay waſſe, 
behalf of an infant in ventre ſa mere: For poſſi 
ſuch perſon may be very greatly prejudiced by ii 
cutting down of timber or the committing of walt 
And where the perſon ſo cutting down timber g 
committing waſte does not appear to have an ab 
ſolute right ſo to do, the court very often interpoſy 
and prevents and hinders that perſon by injungig 
from cutting down timber or committing wal 
But in all caſes whatſoever where the court ſees ra 
ſon either for reſtraining of waſte or cutting dow 
timber, or other trees, or proceeding in actions 4 
law, they will grant injunctions. And where ani 
junction is granted to ſtay an action at law until th 
hearing, the court upon hearing the cauſe may t 
tber diffolve the injunction, or, if they ſee cauk 
order that it be made perpetual. A court of equiy 
hath juriſdiction to quiet men in their poſſeſſiom 
per Coke. 3 Bulſt. 34. S. C. Litt. Rep. 166. 
Roll. Rep. 190. As where the party hath been i 
poſſeſſion three years, and another diſturbs him i 
ſuch poſſeſſion; this court will grant an injunin 
to quiet him in it. Toth, 37. Car. 66. S. P. Vn 
156, So the law patentees had an injunction to re 
ſtrain the defendants from proceeding in the printin 
of any law books. 2 Chan. Ca, 67. So the com- 
pany of Stationers had an injunction to ſtay the book 
in the Cuſtom Houſe, and hinder the ſale of ſtatu 
books printed beyond ſea. 2 Chan. Ca. 76. An 
where the caſe requires it, the court will grant a pet 
petual injunction; as this court granted a perpetul 
injunction againſt proving a will in the fpiritu 
court, it being found upon a trial at law to be m 
will. 1 Chan. Ca. 80, So a perpetual injunction 
was granted to ſtay the action at law of ſeveral pe. 
ſons, where the right had been tried and determine 


by one trial. Vide Vern. 266. ; 
| | . An the 


Ok Imunckions. 
An injunction to prevent the pulling down a 
iſtle granted againſt tenant for life, diſpuniſhable 
f waſte. | | 
Lord Bernard, upon his marriage, in conſidera- 
n of a portion of 10,0007. ſettled the caſtle of 
4h, &c. to the uſe of himſelf for life, without im- 
W-:chment of waſte, remainder to his ſon for life, 
. The ſon brought a bill againſt his father the 
rd Bernard, to injoin him from pulling down the 
tle; and Cowper Lord Chancellor granted an in- 
nction, becauſe this was an abuſe of the power 
d derogatory to the grant; the intent of that pri- 
lege being only in order to cut down timber and 
den new mines. Fane v. Lord Bernard, Salk. 161. 
. 14. 2 Vern. 738. Pl. 647. Chanc. Prec. 454. 
Ib. Eq. Rep. 127. See. 22. Vin. Abr. 520. Pl. 20. 
The court will not grant an injunction unleſs a 
ght appears. 1 Vern. 276. As upon a motion for 
injunction to ſtop the ſale of Engliſb bibles printed 
ſond ſea, the Lord Keeper declared, he could not 
nt an injunction, but where a man has a plain 
pht to be quieted in it; and directed trial, wherein 
 patentees to be plaintiffs, and the defendants to 
Imit they have ſold twelve bibles ; and when the 
jal is over to come back again. 1 Vern. 120. So 
re the Univerſiy of Oxford had a patent for 
inting of bibles, the King's Printers, being intitled 
der a patent, brought a bill to reſtrain them; 
ough the court was of opinion, that the Univer- 
could not print more than for their own uſe 
it being a right determinable at law, would not 
nt an injunction, but directed a trial. Vern. 275. 
d where the Eaſt- India Company prayed an in- 
nction to reſtrain the defendant from trading to 
e Zaſt Indies, though the court was far from 
nking the Company's patent void, which had 
en confirmed by ſo many Kings y yet the validity 
the patent being triable at law, an injunction 
Vo I. I, O 5 could 
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could not be granted, till it was determined there; 


and a trial was directed. Vern, 127. S. C. 2 Che 
Ca. 165. 


But this ſort of injunction for poſſeſſion, bein 


heacinig,.* tis ſaid, hinders not the defendant's ſuit; 


law, making a leaſe, taking a diſtreſs, Sc. andi 


may be diſſolved on cauſe ſhewn, as injunctions i 
other caſes. 

Sometimes, pending the ſuit, the court will ord 

a party poſſeſſion by injunction ; or that the reny 
not already paid ſhall be ſtaid in the tenants hank 
till hearing, and ſometimes will order both; 
other times will order a receiver, who (upon givin 
good ſecurity) ſhall take the rents and profits, ax 
pay them into court, or account for them, wh 
the court ſhall require; and he to enter into ſud 
recognizance as the court directs, to ſecure hisx 
er for and paying ſuch rents into court. 

And on a bill taken pro confe 2%, by reaſon of i 
defendant's contempt in ſtanding out all procek; i 
it prays an injunction to quiet poſſeſſion or to 
proceedings at law, the court will decree a perpeti 
one. 

An ;njundtion i is ſerved by ſhewing it under { 
and delivering a true copy thereof to the part 
and the ſervice mult be perſonally on the party hin 
ſelf, his attorney, and ſolicitor, &c. or ſuch of the 
as can be found, or as the caſe may require : | 
it has been held, that leaving it with the attorne 
or ſolicitors clerk or ſervant, is good ſervice. 

And if the injunction be ſhewn, and a copy d 
livered, the party ſerving it is not bound to deli 


the injunction itſelf to be compared. 2 Chan. U 


203. Woodward and King. 

Injunction for want of an anſwer diſcharged, lt 
cauſe the plaintiff had kept it ſeveral months, 
not ſerved it till after the anſwer came in. Mor 


and The Bank of England. 2 Kel. 43. Pl. 29. 
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Ok Jmuncklons. 
If the party or his attorney, proceed at law, after 
ervice of an injunction to ſtay proceedings, on affi- 
javit {worn and filed of the ſervice thereof, an at- 
achment iſſues againſt the party for breach of the 
ad injunction: And if he be arreſted on the faid 
ttachment, and enters his appearance with the Re- 
giſter on the ſaid attachment, interrogatories are to 
de filed and exhibited againſt him, to which he muſt 
anſwer upon oath ; and it he denies the ſervice, the 
ther party may examine one or more witneſſes to. 
prove the ſervice; which if it be proved upon him, 
he court will commit him to the Fleet priſon 3 and 
ake him pay all coſts and charges before he be 
liſcharged. "04 | : | 

But the modern and uſual way, where an injunc- 
ion is ſerved, and the party is in contempt for breach 
hereof, is to give notice of motion to the adverſe 
lerk in court, that the party may be committed to 
he Fleet priſon for breach of the ſaid injunction : 
ind having made an affidavit of the ſervice of the 
ad injunction, your counſel moves it; and if the 
dther ſide are not prepared to defend ſuch motion, 
the court uſually gives them a day to ſhew cauſe 
pgainft ſuch motion; and then upon hearing the 
afidavits on both ſides, the court decides whether 
e party is guilty of the breach of the injunction 
dr not; and if he be, makes an order for his com- 
mitment to the Fleet priſon, from whence he can- 
not be diſcharged until he has paid the adverſe party 
his coſts; and ſometimes until he has made reſtitu- 
tion to him for the damages he may have ſuſtained 
lor breach of the ſaid injunction. =, bro BY 
And though an injunction be irregularly obtain- 
ed, it ought to be obeyed, or the party is in con- 
empt. Vide 2 Chan. Ca. 203. | Hoa of 
hut if an injunction be irregularly obtained, the 
party's counſel may by a motion of courſe move to 
refer the irregularity of the iſſuing our the ſaid ins 
N O 2 


junction 


Of Injuncklons. 


junftion to 2 Maſter of the court, which if ty 


Maſter reports to be irregularly iſſued, the other ſig 
may take exceptions to ſuch report, and file then 
with the Regiſter, and depoſite five pounds with 
him; which exceptions are argued in court: Bu 
if no exceptions are filed, the court upon the Ma 
ter's report will diffolve that injunction, and ſome: 


times commit the elerk in court to the Fleet for 


making out that injunction, and make him pay al 
the coſts, and ſometimes the damages the other ſid: 
may have ſuſtained for irregularly making out ſuch 
injunction. „ 

After two verdicts on trials at bar, in favour 
the plaintiff*s title, a perpetual injunction was de- 
ereed, according to the caſe of the Lord Bath and 
Sherwin in Dow Proc ; which practice was intr- 
duced that the right might be quieted in ejectment 
(where at law the party is always at liberty to bring 
a new one) as it was in real actions where the ver 
dict was final; and this was affirmed in the Houk 
of Lords. 1 Strange 404. The reporter, by way 
of note, ſays, that there had been ſeveral county 
verdicts to the contrary ; but the trials at bar wer 
lat. Ibid. 1. Will. Rep. 673. S. C. | 

Capel on preſenting Peele to a living, took a bond 
from him to reſign when the Patron's Nephew cam 
of age, for whom the living was deſigned. When 
the Nephew was of age, inſtead of requiring 


a reſignation, it was agreed between them 


all, that Peele ſhould continue to hold the living 


paying gol. per annum. to the Nephew. Peel 
makes the payment for ſeven years, but refuſing to 
pay any more, the Patron puts the bond in ſuit; 


and then Peele comes into this court for an injunc: 


tion, and to have back his 30 l. per ann. On tit 
hearing, the Chancellor granted the injunction, not 
(as he ſaid) upon account of any defect in the bond 
itſelf, which he held good, but on account of hr il 

n | 7: uſgze 


* : 


Of Jnjuniong. 
age that had been made of it: And as to the mo- 
ney, it being paid upon a ſmoniacal contract, he left 
he party to go to law for it. 1 Strange 534. Peele 
. Capel, M. g G. 1. : 
A perpetual injunction will the rather be granted 
yhere the court directs the trial, or where the cauſe, 
vcainſt which the verdicts are found, is odious in its 
hature, 1 Will. Rep. 6739. : 


ifry years ſtanding. Finch 77, 

In an injunCtion cauſe, where it abates by the 
ach either of the plaintiff or defendant, the rule is, 
hat the court be moved to revive within a ſtated 
ime, or the injunction be diſſolved. 


e penalty of a bond, unleſs money brought into 
ourt, or judgment confeſſed at law with releaſe of 
ors ; and if the plaintiff be not of ability, the 
ourt will ſuffer the defendant to e at law to a 
cond ſcire facias to make the bail liable to an action 
on the caſe. Chan. Ca. 444. 
On a verdict at law, the money muſt be de 

ſied before an injunction will be granted. [bid 447. 


ied, in the Sheriff's hands; ſo likewiſe after a 
writ of error; but on defendant's motion will ſuffer 
to affirm his judgment at law. Eid. 448. 

On croſs bills, if when the firſt bill is anſwered, 
the plaintiff in that bill do not anſwer the ſecond bill 
n eight days, the injunction will be diſſolved on 
motion. | 

The court will ſtay a leſſee by injunction from 
doing waſte z but not eaſily a mortgagee ; and ic 
s granted againſt thoſe only who hold mediately or 
immediately under him that prays it. Chan. Ca. 
po 4 


an injunction till hearing * cauſe. 


3 If 


A perpetual injunction granted againſt a bond of 


The court will not continue an injunction againſt 


On proſecution for perjury, the court will grant 
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Injunctions are granted to ſtay the money, when 
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198 1 Ok Injundttions. 1 
If a creditor ſues a bankrupt after certificate j 
obtained, on producing the certi ficate, injundiq 

will be granted on motion. Al. 32. 


. Injunction granted for one defendant againſt v A 
other. Roſe v. Giles, Mich. 1715. Ahl. 47, Milt 
Bailiffs who had ſeryed an execution for breachliic P 


of an injunction, find money hid in a houſe, ani 
take it away; ordered, that the plaintiff male 
good the money to the defendant, and ſatisfy al 
damages he would ſwear he had ſuſtained. Ye 


207. 1 5 | 


liament till anſwer and further order. Vern. 1, 
ay bill may be brought by a Patron againſt th 
Parſon to reſtrain his committing waſte on th 
glebe. Barnard. Chan, Rep. 39. 
A. diverted a watercourſe, which put B. to gre 

expences in laying of ſooths, &:. and the diverſin 

being a nuſance to B. he brought his action; and 

an injunction. was decreed upon a bill exhibited f 

that purpoſe, it Being proved that B. did ſee th 

Work when it was carrying on, and connived at i 

without ſhewing the leaſt diſagreement, but rather jt 
ceirary. 2: ol. Abs. ß 
A bill of exchange was drawn upon the plaintif 

at Leghorn, which he accepted; but by the la 

there, if a bill be accepted, and the drawer fails 
and the acceptor hath not ſufficient effects of the 

drawer in his hands at the time of the acceptants 
the acceptance becomes void; and this happening i 

be the plaintiff's caſe (in order to diſcharge himfel 

from this acceptance), he inſtituted a ſuit at I. 

| born, and his acceptance was thereupon vacated by 
2 ſentence in that court. Afterwards the plainti 


returning to England was ſued here upon this bib b. 
and thereupon he exhibited his bill for an ijun af 
and relief; and Lord Chancellor King granted 1 


Per 


Ok Jtjuntions. 


e petual injunction. 2 Abr. Eg. 524. c. 7. For 
8 e relating, Vide 2 Ar. Eg. from P. 522. to 529. 
dich 


An order for an injunttion 0n a dedimus, 


ſt an- 

later of 1 bur ſday the day of in the 
rexhMiſkic Rolls. year of the reign or his Ma- 
„ and jeſty King George the ſecond, and 


in the year of our Lord be- 
2 tween A. B and C. D. complain- 
ants, and 2. F. defendant. | 


make 
fy al 
Jen 


Py 
310 


ſt the 
1 the 


ſent day informed by Mr. being of the 
plaintiff's counſel, that the defendant being ſerved 
vith proceſs to appear to and anſwer the plaintiffs 
bill, hath appeared accordingly, but for delay hath 
craved a commiſſion to anſwer in the country; and 
jet in the mean time the ſaid defendant proſecutes 


ih the plaintiffs at law for the matters in the bill, com- 
4 plained of: It is thereupon ordered that an injunc- 
don be awarded againſt the defendant for ſtay of 


his proceedings at law: againſt the ſaid plaintiffs, 
until the ſaid defendant ſhall fully anſwer the plain- 
tiff's bill, and this court make other order to the 
contrary z but the ſaid defendant is in the mean 


e it 
at tt 
r ji 


judgment; but execution is hereby ſtayed. 


Docguer upon an injunction on a dedimus. 


HE King, and fo forth; To his 
counſelJors, attornies, ſolicitors, and agents, 
greeting. Whereas it is repreſented to us in our 
court of Chancery, on the part of A. B. and C. D. 
complainants, that they have lately exhibited their 
bill of complaint in our faid court of Chancery, 
againſt you the ſaid E. F. defendant, to be reliev- 


199 3 
5 * 


Fend MUCH. as this court was this pre- 


time at liberty to call for a plea, and to proceed to 
trial thereon, and for want of a plea to enter uß 
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1 Df Jnjunitions. | 

ed touching the matters therein contained; and thy 
you the ſaid defendant E. F. being ſerved with ; 
writ, iſſuing out of the ſaid court, commanding 
you to appear to and anſwer the ſaid bill, have 25 
peared, but for delay have craved a commiſſion ty 
_ anſwer in the country; and yet in the mean time, 

you unjuſtly (as is alledged) proſecute the (ai 
complainants at law, for and touching the matten 
in the ſaid bill complained of: We therefore, i 
conſideration of the premiſſes, do hereby ſtrigh 
command and injoin you the ſaid E. F. defendant, 
and all and every the perſons before mentioned, 
under the penalty of two hundred pounds, to ty 
levied on your and each of your lands and tene, 
ments, goods and chattels, to our uſe, that you 
and each of you do henceforth abſolutely deſiſt and 
forbear from all further re at law again 
the ſaid complainants, or either of them, touchin 
any of the matters in the ſaid bill complained o 
until you the ſaid defendant E. F. ſhall fully anſwer 
the ſaid complainants bill, and this court make 
other order to the contrary ; and this you nor either 
of you are in any wiſe to omit, under the penalty 
aforeſaid : But nevertheleſs the ſaid defendant E. F, 
is at liberty to call for a plea, and proceed to trill 
thereon, and for want of a plea to enter up judg 
ment; but execution is hereby ſtayed. Witnels 
the King at Weſtminſter the —— day of —— ii 
the —— year of his reign, | 


Order 


Injunttlon [Order far an.] 


Order for an injunction on an attachment. 


t the Rolls.) Thurſday the day of in the 
ger of ce —— year of the reign. of our 
1. Rolls. Sovereign Lord King George the 
Fr B third. ween A. B. plaintiff, 
Y and C. B. and E. F. defendants. 
ng ORASMUCH as this court was this pre- 
ch ſent day informed by Mr. — being of 


an, de plaintiff's counſel, that the defendants being 
16d, Werved with proceſs to appear to and anſwer the 
be aintiff's bill, refuſe ſo to do, are in contempt to 
ne. in attachment for want thereof, and yet in the 
you vean time proſecute the plaintiff at law for the 
and Mſiratters in the bill complained of: It is thereupon 
int Wſerdered that an injunction be awarded againſt the 


id defendants, for ſtay of their proceedings at 
aw, for and touching any matters here in queſtion, 


wer yntil the ſaid defendants ſhall appear to and fully 
ale Whoſwer the plaintiff's bill, clear their contempt, 
ther nd this court make other order to the contrary : 
ay ut the ſaid defendants are in the mean time at li- 


. ry to call for a plea, and proceed to trial thereon, 
rial nd for want of a plea to enter up judgment; but 
qg · Execution is hereby ſtayed. . | 

neſs 


Docquet for an injunction on an attachment. 


HE King, and fo forth; To their 
counſellors, attornies, | ſolicitors, and agents, 
freeting. Whereas it is repreſented to us in our 
durt of Chancery on the part of A. B. complain- 
nt, that he hath lately exhibited his bill of com- 
aint in our faid court of Chancery againſt you the 
ud C. D. and E. F. defendants, tauching the mat- 
ers therein contained; and that you the ſaid defen- 


det 
ſaid 


ants being ſerved with a writ, iſſuing out of our 
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ſaid complainant, touching any of the matters jn 


Injunction [Order for an.] 

ſaid court, commanding you to appear to and au. ., 

ſwer the ſaid bill, have not obeyed the ſame, but bein 
are in contempt to an attachment, for not appear. Mi 
ing to and anſwering the ſaid bill; and yet in th; be. 
mean time you unjuſtly, as is alledged, proſecute ant 
the ſaid complainant at law, touching the matter; af: 
in the ſaid bill complained of: We therefore, “ 


conſideration of the premiſſes, do ſtrictly injoin E 
and command you the ſaid C. D. and E. F. and 1 
all and every the perſons before mentioned, unde“ 
the penalty of two hundred pounds, to be levied on ws 
your and each of your lands, goods and chattes e 


to our uſe, that you and each of you do abſolutely 
deſiſt from all farther proceedings at law againſt the 


the ſaid bill complained of, until you and each 9 


you ſhall appear to and fully anſwer the complain. 2 
ant's ſaid bill, clear your contempts, and this court hat 
make other order to the contrary ; but nevertheleſ an 
the ſaid defendants are at liberty to call for a ple, 4 
and proceed to a trial thereon, and for want of : ene 
plea to enter up judgment; but execution is here... 
by ſtayed. Witneſs the King at Veſtminſter the ens 
day of in the ear of his reign. w. 


The form of a writ of injunction. 


. EO RGE the ſecond, by the grace of God, 
of Great Britain, France and Ireland, King 
defender of the faith, and ſo forth; To —— 
his counſellors, attornies, ſolicitors and agents, and 
every of them, greeting. Whereas it hath ber 
repreſented unto us, in our court of Chancery, d 
the part of ———, complainant, that he hat 
lately exhibited his bill of complaint into our ſai 
court of Chancery againſt you the ſaid ——— 
defendant, to be relieved touching the matte! 1 


therein contained; and that you the ſaid — N 
| ein | 


God; 
King 
„ and 
bee 
J, U 
hat 
r faid 
— — 
Jatter! 
dan 
bein 


Injundtion [Wat of.] 203 
being ſerved with a writ, iſſuing out of our faid 
court, commanding you to appear to and anſwer 


the ſaid bill,“ Have not obeyed the ſame, but are in it injune- 
contempt lo an attachment for not appearing to an 4 ten on add, 


* 0 p « > &c, (Vide 
anſwering the ſaid bill; and yet in the mean time pod. 


you unjuſtly, as is alledged, proſecute the ſaid 
complainant at law, touching the matters in the 
2d bill complained of: We therefore, in conſide- 
ration of the premiſſes, do ſtrictly injoin and com- 
mand you the ſaid ———, and all and every the 
perſons before mentioned, under the penalty of two 
hundred pounds, to be levied on your and every 
of your lands, goods and chattels, to our uſe, that 
you and every of you do abſolutely deſiſt from all 
farther proceedings at law againſt the ſaid com- 
plainant, touching any of the matters in the ſaid 
bill complained of, until you the ſaid defendant 
ſhall have fully anſwered the ſaid bill, cleared your 
contempt, and our ſaid court ſhall make other or- 
dr to the contrary : But nevertheleſs, the ſaid de- 
fendant is at liberty to call for a plea, and to pro- 
ceed to trial thereon; and for want of a plea, to 
enter up judgment; but execution is hereby ſtayed. 
Witneſs ourſelf at Weſt minſter this - day of 
— in the ——— year of our reign. 


On a dedimus, 


f | Note; In 
7 * the injunc- 
T O which bill you the ſaid defendant have ap- ana- 
L peared, but for delay have craved a com-, 5, 6. 
miſſion to take your anſwer in the country. apron 


left out {viz.) have cleared your contempt. 


On an order for time. 


þ 
T O which bill you the ſaid defendant have ap- 
peared, but for delay have obtained an order 
of our ſaid court for time to anſwer the ſame; and 
jet in the mean time proſecute, &c, 1 
02 
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ſufficient anſwer; and yet in the mean time proſe. 


c. [as in the order). We therefore, in conſid; 


uſe, that you and every one of you do from hene. 


Injunitfon {Writ of.] 
On an inſufficient anſwer. 


0 | | 
O which bill you the ſaid defendant have ay 
RK peared, but for delay have put in an is 


2 


cute, Sc. 


On an attachment for want of an anſuer, 


IOO which bill you the ſaid defendant have 2; 
peared, but have not anſwered the ſame, an 

are in contempt to an attachment for want thereof; 
and yet in the mean time proſecute, Cc. 


An injunction to ſlay committing waſte. 
GE ORG E the ſecond, c. To A. B, and l 

workmen, labourers, ſervants and agents, and 
each and every of them, greeting. Whereas it hah 
been repreſented unto us in our court of Chancen 
in a certain cauſe there depending, wherein C. 
is complainant, and you the ſaid A. B. are defer 
dant, on the part of the ſaid complainant, tha, 


ration of the premiſſes aforeſaid, do ſtrictly injoin 
and command you the ſaid A. B. and your work: 
men, labourers, ſervants and agents, and all and 
every one of you, under the penalty of one thou- 
fand pounds, to be levied upon your and each and 
every of your lands, goods and chattels, to out 


Forth altogether abſolutely deſiſt from felling o 
cutting down any timber or other trees, ſtanding 
growing or being in or upon the premiſſes in 
queſtion, or from committing or doing any othe 
or further waſte or ſpoil in or upon the ſaid pre 
miſſes, or any part thereof, until our ſaid court ſhal 
make other order to the contrary. Witneſs, Ec. ; 


Jnjuntion {Writ of.] 


ſpectal- injunction to flay execution till the 
hearing. | 


EORGE, &c. To C. D. his counſellors, 
attornies, ſolicitors and agents, and every of 
lem, greeting. Whereas it hath been repreſented 
to us in our court of Chancery on the part of 
B. camplainant, againſt you the ſaid C. D. de- 
ndant, that the complainant being, Sc. ¶ ſet forth 
e allegation as in the order} therefore it was prayed 
hat the complainant might have an injunction for 
zy of your the ſaid defendant's proceedings at law 
til the hearing of the cauſe: We therefore in 
anlideration of the premiſſes aforeſaid, do ſtrictly 
join and command you the ſaid C. D. and all and 
hery the perſons before mentioned, under the pe- 
alty of one thouſand pounds, to be levied upon 
our and every of your lands, goods and chattels, 
pour uſe, that upon the ſaid complainant's giving 
Into you the ſaid defendant C. D. judgment on the 
ad bond, with a releaſe of errors (and conſenting 
ot to bring any writ of error) ſubje& to the order 
i our ſaid court, that you and every of you do 
blolutely deſiſt from taking out execution againſt 
be ſaid complainant until the hearing of this cauſe 
our {aid court of Chancery. Witneſs, Cc. 


e ap. 


nſice 
injoin 
work 
| and 
thou- 
h and 
) our 
jene. 
1g of 
ding 
ſes in 
other 
| pre- 
t ſhall 
Fe. 
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l pecial injunction to flay the defendants 
from copying, engraving, &c. and ſelling 
4 rints, purſuant to an act of parliament. 

eO. 2. 


their and every one of their ſervants, work- 
nen and agents, to all and every of them, greet- 
g. Whereas on the —— day of —, and on 
— day of —— laſt, it was alledged to us 
| in 


EO RGE, &c. To——=—, and alſo to Ser Ban-. 
Chanc. Rep. | 
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' Prietor firſt had in writing, and ſigned in the pr 


thirty five, hath with great labour and expencein 


fendant 


them back again: We having regard to the mit 


peared ; to be relieved wherein, the ſaid plainti 


in our court of Chancery, by counſel on behiiWMers * 
of ——and——his wife, plaintiffs, againſt you Mf tl 
- ſaid » defendants, that by an act of ParliameWMnanc 


made in the eighth year of our reign, it is (among 
other things) enacted, That from and after the 
twenty-fourth day of June one thouſand ſeven hy 
dred and thirty five, every perſon who ſhould jj 
vent and deſign, engrave, etch or work in mety 
tinto or chiaro ob/curo, or from his own works an 
inventions ſhould cauſe the fame ſo to be don 
ſhould have the ſole right and liberty of printing 
and reprinting the ſame for the term of fourte 
years, to commence from the day of the firſt pubs 
liſhing thereof, unleſs by the conſent of the pn 


fence of two or more credible witneſſes, under the 
penalties in the ſaid act particularly mentioned 
That the ſaid plaintiF——, ſince the ſaid twenty 
fourth day of June one thouſand ſeven hundredand 


vented, deſigned, etched and engraved about 
prints, being the repreſentations of, Sc. And 
the —— day of ——1737. publiſhed four of th 
ſaid prints, repreſenting — | — 
and———; And that notwithſtanding the ſaid ad 
of Parliament, you the ſaid defendants have copie 
publiſhed and ſold the ſaid four laſt mentioned prin 


as by the affidavit of the plaintiff———read, xy 


have exhibited their bill in our ſaid court of Cha 
cery againſt you the ſaid defendants, as by the 8 
clerks certificate appeared, and you the ſaid & 
having put in your anſwer therein 
thereby admit to have ſold and publiſhed the {ai 
prints, but ſay they were ſent to you by the fat 
defendant —, and that as ſoon as you 1 
inform'd of the ſaid plaintiff's right, you | 


bels 


Injundtion [Writ of.] 
ers aforeſaid, and on reading affidavits of notice 
f the ſaid motions, do therefore ſtrictly com- 
and and injoin you the aforeſaid defendants —— 
———————and your ſervants, work- 
en and agents, and all and every of you, under 
he penalty of one thouſand pounds, to be levied 
upon your and each of your lands, goods and 
hattels, to our uſe, that you, and each, and 
yery one of you, do from henceforth altogether 
jeſift from copying, engraving, etching, working, 


deha 


intiropubliſhing and felling all or any of the aforeſaid 
uren prints, until the further order of our ſaid court of 
pa Chancery. Witneſs, Cc. | 
„ | 3 205 

e pA ori of injunction for the defendant to de- 
er thi 


liver poſſeſſion of lands to the plaintiff, pur- 


Oned ſuant to a decree. 


/ 


rent | | | 

* EORGE the third, Se. To C. D. and 
ce in all other perſon and perſons whatſoever, Who 
t are in poſſeſſion of, or have or claim any right, 
nd onffitle or intereſt whatſoever of, in or to all or any 
of Hart of the meſſuage, lands, tenements or pre- 


ud ad 
opled 
prin 
d, 2 
Iintiff 


Wniſſes in queſtion, greeting. Whereas it hath 
been repreſented to us in our court of Chancery, 
jn a cauſt wherein A. B. and E. his wife are com- 
plainants, and you the ſaid C. D. are defendant, 
that by the decree made in this cauſe it was order- 


Cha poſſeſſion of the premiſſes in queſtion, and all 
\e d ceeds and writings in your cuſtody or power rela- 
id ging thereto, to the ſaid complainants; that you 


ereoſthe defendant, who are in poſſeſſion of the meſ- 
e ſilfſſuage and lands in queſtion, was ſerved with a 
ve fi vrt of execution of the ſaid decree, and have 
u ideen required to deliver poſſeſſion of the meſſuage 
1 fend lands, which you refuſe to do; and a com- 
mi mimon of rebellion having been made out againſt 

2 or 9 - you 
| I 


ed, that you the defendant C. D. ſhould deliver 
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|  Injunition [Writ of.] 
you the defendant, and return'd, that you the de. jou 
fendant are not to be found, it was ordered, thylM thin 
an injunction be awarded againſt you the ſaid q. the 
fendant, to injoin you to deliver poſſeſſion of Hare 
faid meſſuage and lands to the ſaid complainans, iſ tru! 
purſuant to the ſaid decree: We therefore, now 
conſideration of the premiſſes, do ſtrictly injoi ye f 
and command you the ſaid defendant C. D. and a ther, 
and every other perſons before named, under t righ 
penalty of one thouſand pounds, to be levied upoſ xi: 
your, each and every of your lands, goods a our 


chattels, to our uſe, that you, each and every af N 

you, do deliver the poſſeſſion of the ſaid meſſusg Wil; 

lands and premiſſes, and of every part and par 
thereof, to the ſaid complainants A. B. and E. h nde 


wife, purſuant to the ſaid decree: And hereof fil 
not at your peril. Witneſs, Sc. 


(rothly) Of Certiorari's. 


Certiorari is a writ out of Chancery to an in 
ferior court of record to remove and certify 
the record of a cauſe, 

Two plaintiffs here ſue for lands in the Com 
Palatine of Durham ; one of them lives in Mi- 
dleſex, and the other is an old infirm man, and 
unable to follow the ſuit; therefore a certiorari wa 
granted to the Chancellor of Durham to certify the 
proceedings depending before him into this cout Wi 
Chan. Rep. 68. [Vide poſt. certiorari bills.] Ina 


Aurit of certiorari, 


GEORGE the third, &c, To the Mayd 
and Aldermen of London, greeting. We 
willing, for certain cauſes, to be certified of and 
upon a certain petition or bill of complaint before 
you, againſt C. D. and E. F. at the ſuit of A. J. 
lately exhibited and now depending COMER 

yo 


| 


Me ereat regno. 
you that the petition or bill aforeſaid, with all 
things touching the ſame, by whatſoever names 
the parties aforeſaid, or any, or either of them, 
the are or is fer down, before us in our Chancery, 
ants, truly, fully and exactly, as in your cuſtody they 
in now remain, under your ſeals diſtinctly and openly 
Join ye ſend immediately, and this writ, that further 


de. 
that 
de. 


d ali thereof we may caule to be done, that which of 


the right ought to be done. Witneſs ourſelf at Weſt- 
poo ter the day of in the year of 
and our reign. | 8 

y of Note; This is an open writ, upon a double 
age 55. 6 4. ſtamp. 


arce| 
„ Du lndorſe, By the Lord High Chancellor of Great 


fal Britain. 


— 


II the matter of C. D. and another, 


21 Feb, 1767, This writ allowed by the court 
tl [meaning the Lord Mayor's court. ] 


The anſwer of Sir —, Kat. Lord Mayor, 
and the Aldermen of the City of London. 


1 (11thly) Procedends. 
7 the A Procedendo is a writ directed to the judge of 


1 an inferior court, requiring him to proceed 
Ina cauſe removed hither by certiorari, &c. on the 
aintiff's ſuggeſtion not being ſufficiently proved. 
Alſo it is uſed where the cauſe is ſtayed for a time 


lf a ſuper ſedeas. 


(12thly) Ne exeat regno. 


> a write to reſtrain a perſon from going out 
of the kingdom without the King's licence, or 
ave of this court. 


You. I. | P | It 


209 


210 


a bill, vide 1 Chan. Ca. 116. Read againſt Re 


| Ne exeat regno. 
It has been granted in private concerns, whet be 
there has been danger of ſubterfuge from the juſtice 2 / 
of the nation. 2 Chan. Ca. 245. And it has ben = 
granted to ſtay a deiendant from going to Scotland. Mo; 
for tho! it is not out of the kingdom, yet it is ou bim 
of the procels of the court, and within the fue 
miſchief. 2 Salk. 702. 3 Med. 127, 169. 4 3“ 
179. 1 Will. Rep. 263. [Vide Caſes temp. Tali l. 
196.] She! 
„ In this caſe the condition of the recog. jure! 
nizance muſt be, not to go out of the realm, otic 
to Scotland. 
It is generally granted on a commencement of: 


ſuit againſt a man in this court, when the plainti 1 
apprehends he will fly to foreign parts, and there back 
by avoid the juſtice of the court. upon an affidai obec 


thereof, and of ſuch ſum of money as the defen. 
dant is indebted to the plaintiff, It is now ar 
medial writ, and as ſuch, upon due application 
by motion, or petition, may be granted W Lb 
laintiff. 

That this writ lies for a private matter without 


2.Chan, Rep. ig. F. N. B. 85. i Ha. bo. 
A ſolicitor's 2 being taxed and reported over 
paid bo J. the client, on motion and affidavit d 


his being about to go beyond ſea, had a ze een 


regno, tho' no bill in court, whereon to ground th If 
writ. Loyd. v. Cardy, Preced. in Chan. 171. ſwers 
A writ of ze exeat regnum ought not to be graut. 


ted without a bill firſt filed; nor where the deman 
is intirely at law; for there the plaintiff has bal 


and he ought not to have double bail, both at la A 
and in equity. 3 Will. Rep. 312. 2 Parte Brul chart 
ker. Vide Prec. Chan. 171. Jer, 


This writ hath been granted in Chancery to li 


one from going beyond ſea to avoid a ſentencen 
th 


- 


Ne exeat regno. 


ber Mi the eccleſiaſtical court. Sir Jerom Smithſon's caſe, 

ind DEGUPEELL 

deen A perion having my money, and being about 

at u go out of the kingdom, 1 may, by ſuir, ſtay 

out bim here till he hath given ſecurity to pay me. 

am ide Stat. 5 Rich. 2. c. 2. Crompt. Fur. 64. Toth, 

Mn“. p | 

alla It is at this time commonly directed to the 
Sheriff only, to make the party find ſufficient 

cog⸗ ſurety that he will not depart the realm without 


the order of the court; and on his refuſal to give 
ſuch bail or ſurety to the Sheriff, to commit him 
to priſon. | 

The party that ſues, commonly marks on the 


1ntil 
here-Mback of the writ in what ſum the bond for yielding 
gau obedience to the writ ſhall be: And generally the 


penalty is double ſuch ſum. 
When the party is taken, he mutt give bond 
to the Maſter of the Rolls in ſuch penalty as the 
writ requires, for yielding obedience to it, or fa- 
ſity the court by anſwer, affidavit, or otherwiſe, 
tiat he hath no deſign of leaving the kingdom, 
nor 15 indebred to the plaintiff ; then he may give 
notice, and move the court that the ze exeat reg no 
may be diſcharged ; and upon hearing counſel on 
both ſides, the court will either diſcharge or con- 
tinue it. | 

If the perſon, againſt whom the writ iſſues, an- 
ſwers, and denies the equity of the bill, and if the 
court, upon hearing counſel on both ſides, fee 
o cauſe to the contrary, the writ will be diſ- 
harged, 

A ſurety in a me exeat regno is not to be diſ- 
Charged upon the defendant's putting in his an- 
rer, nor even after a decree againſt the defendant, 
and commitment for 19,000 J. decreed againſt 
im; for if there is no danger of the defendant's 


2 go ng 
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Ne ereat regno. 
going beyond ſea, being in priſon, then the ſure 
is in no danger. Preced. Chan. 230. 

This was called a ſtatute writ formerly, tendery 
made uſe of, now become a common procels of th 
court; the plaintiff, by a ſtanding order in Lon 
Cowper's time, is to made oath of his debt, and th 
writ 1s always marked for the ſum ſworn in the 
affidavit, and plaintiff ſwears the defendant is gn. 

ing out of the kingdom, which if he ſhould d- 
the debt muſt be loſt. 

The practice now is to give ſecurity to abick 
the order on the hearing before the court will di. 
charge the writ, which ſecurity is taken by recog: 
nizance before the Maſter, as all other ſecurities; 
and it is in the penalty of what is {worn due ant 
indorſed on the writ, as a guide for the Sheriff u 
take bail by. 

Note; It hath been held an abuſe of this pr 
ceſs to break open doors, and take the party uf 1 
bed; but yet the court, for this cauſe, would nd 


order him to be ſet at liberty. S 
; mat 
The form of the writ ne exeat regno. cell 


E ORO E the third, by the grace of Gol," 
of Great Britain, France and Ireland, King, il det 
defender of che faith, and fo forth. To our Se. bere 
riff of Middleſex, greeting. Whereas it is rep * 
ſented to us in our court of Chancery, on the pal” 
of A. B. complainant, againſt C. D. defendant | Rep 


(amongſt other things,) that he the ſaid defendant ſend 
is greatly indebted to the ſaid complainant, and ce. 7 
ſigns quickly to go into parts beyond the ſeas (a Orin 
by oath made on that behalf appears), which tend law 
to the great prejudice and damage of the ſaid com. ne t 
plainant : T herefore, in order to prevent his in. bn 
juſtice, we do hereby command yau that you 00 5 ho 


without delay cauſe the ſaid C. D. perſopally © 


I com? Ml bit 


* 


PDomine Keplegiando. 

come before you, and give ſufficient bail or ſecu- 
ny in the ſum of — that the ſaid C. D. 
will not go, or attempt to go into parts beyond the 
ſcas, without leave of our ſaid court; and in caſe 
the ſaid C. D. ſhall refuſe to give ſuch bail or ſe- 
curity, then you are to commit him the ſaid C. D. 
to our next priſon, there to be kept in ſafe cuſtody, 
until he ſhall do it of his ewn accord; and when 
you ſhall have taken ſuch ſecurity, you are forth- 
with to make and return a certificate thercof to us 
in our ſaid court of Chancery, diſtinctly and plain- 
y under your ſeal, together with this writ. Wit- 


x00” . ; ; 
do [2 ourlelf at Weſtminſter the day of in 
om year of our reign. 

15 


(13) Homine Replegiando. 
* HIS writ is ſeldom uſed, It lies agair. ſt 


75 one who clandeſtinely takes or conveys as ay, 
or keeps in his cuſtody another perſon againſt his 
will or conſent. It is obtained on affidavit of the 
matter, and petition or motion to the Lord Chan- 
cellor: And it is ſometimes brought where infants 

God, have been taken our of the cuſtody of their guar- 

ing dans, Sc. and this court, 'tis faid, may proceed 

She: berein by order without writ. | 

pr ll In infant was ſent into France by his uncle, 

pan without the conſent of the guardian; a Homine 

dam Leb “egiando was awarded, and the uncle ordered to 

dani bend for the boy back again. 2 Chan. Ca. 237. 

ma A wife can't, either by herſelf, or prochein amy, 

5 (2 bring this writ againit her huſband, for he has by 

ends lw 2 right to the cuſtody of her, and he may, if 

om be thinks fir, confine her, but he muſt not impri- 
in- bn her; if he does, 'twill be good cauſe for her 

2 col © apply to the ſpiritual court for a divorce propzer 

o itiam. But the nature and proceedings in a 

om vt de Homine Replegiando are ſuch as can't be 
5 maine 


214 


Haäbeas Corpus, 


maintained by a wife againſt her huſband. Au 
v. Atwood, Gilb. 149. Vide Fitz-Gibb. 106. when 
ſeveral perlons were appointed guardians of a young 
woman, and one of them got her (being nine year 
of age) married; the court granted this writ 2. 
gainſt the guardian and the huſband, but as to the 
young woman the court made an order for the 
guardian and huſband to produce her 1 in court on 4 


day certain. 


(14) Habeas Corpus. 


HIS writ is obtained either upon motion or 
petition, but commonly on motion. 

It is generally uſed to bring up priſoners to ſhey 
cauſe why they do not appear to, or anſwer a bil, 
and in order to a party's appearing or anſwering 
and clearing his contempts, ſo that he may be dif: 
charged, or ſuch order be made touching the mat: 
ter, as the court ſhall ſee cauſe. | 

it js directed to the Warden of the Fleet, Mar: 
ſhal of the King's Bench, or Sheriff, or ſome other 
perſon where the party 1s in cuſtody, to bring into 
this court the body of the perſon in cuſtody at the 
return of the writ. 

It is ſerved by delivering the writ itſelf under ſeq 
to the Warden, Keeper, or other perion in whoſe 
cuſtody the party is, and keeping a copy thereof: 
And if he obey it not, then iſſues an alias, and (0 
a pluries, and af erwards an alias pluries ; which, 
if he yields no obedience to, nor makes ſome re- 
turn thereupon in excuſe, and which the court ſhall 
think ſufficient, then if he be an officer, or mini- 
ſter of this ccurt, and it be touching a cavie de- 
pending here, the court will puniſh his contempt. 
And it it be for a matter at large, and the Keeper 
of the ne: obey not he writ, the party has his 
remedy | by the Hat. 30 Car. 2. cap. 2. 


And 
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IDabeas Corpus. 


And a priſoner in a county gaol, or in B. R. be- 
ing in contempt for not performing a decree of this 
court, may be brought up by this writ, and turned 
qver to the Fleet, whence he is not to go till he has 


obeyed the decree. 2 Chan. Rep. 151, 192. 


And where a priſoner is brought up by habeas 
worpus, and turned over to the Fleet priſon, and 
there lies in contempt for not performing a decree 
of this court, the court upon motion, will order a 
equeſtration againſt him to ſequeſter his perſonal 
etare, and the rents and profits of his real eſtate, 
until he ſhall have fully performed the decree, 


cleared his contempt, and the court take other 


order to the contrary: And generally he muſt not 
only fully perform the decree, but pay all the colts 
relating to the ſequeſtration, and the fees of the 
ſequeſtrators, which are 6 s. and 8 d. a day a-piece, 
ſ long as they remain in poſſeſſion of the eſtate 
ſequeſtred. And upon a perſonal eftate being ſe- 
queft:ed, and the decree remaining unperformed, 
tze court will order it to be fold for the beſt price 
by the ſequeſtrators, and the money ariſing thereby 


to be paid to the party, in part of what is decreed 


to him; and nevertheleſs the /eqze/iration to be con- 
tinued as to the ſequeſtrators ſequeſtring the rents 
2nd profits of the real eſtate, until the party has 


fully performed the decree, Sc. 


A priſoner in execution, brought up to this 
court by this writ, ſhall be remanded to the pri— 


ſon from whence he came. 


But where a priſoner is in execution, you may 
move the court for an habeas corpus cum cauſis 
directed to the Sheriff; and the priſoner being 
brought up by ſuch writ, the court orders him to 
he turned over to the Fleet prifon, where he is to 
Imain charged with ſuch execution, and ſuch 
other mattters as he was before charged with in {uch 
other priſon from whence he came, until he be not 
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216 Supplicavit. 
only fully diſcharged thereof, but alſo fully per. 
form the order or decree of this court, whereby he 
was turned over to the Fleet priſon. 


mmi 
or Ot 
arty © 
Zanc 
COVE! 
be 
rocee 


| Habeas corpus fo the Warden of the Fleet, 
GE ORGE the third, by the grace of God, 


of Great Britain, France, and Ireland, King, One 
defender of the faith, and fo forth, To the War. Naued 
den of our priſon of the Fleet, or his deputy there, Ning, 
greeting. We command you that you do on the pre! 
day of bring before us into our coun Nb. 1 


of Chancery, whereſoever it ſhall then be, the 
body of by whatſoever name, or ad- 
dition of name he is known or called, who is de- 
rained in our ſaid priſon in your cuſtody, to per: 
form and abide ſuch order as our ſaid court ſhall 
make in this behalf; and hereof fail not; and 
bring this writ with you. Witneſs ourſelf at Mel. 
minſter the day of —— in the —— year of 
our reign. 


(15) Supplicavit. 


= S is a writ wholly appertaining to, and 
is made out by the Prothonotary of Chan- 
cery; it is granted upon complaint and oath of 

the party, where any ſuitor of the court is abuſed, 

and ftands in danger of life from another ſuitor. 
The contemner is taken into cuſtody, and muſt 

give bail to the Sheriff, and if he moves to dil- 

charge the writ, the court hears both parties on 

_ affidavit, and continues it or not, as the caſe ap- 
pears. If they order the contemner to give ſecu- 

rity for his good behaviour (for this writ is in na- 

ture of Lord Chancellor's warrant to apprehend a 

man for breach of the peace), he muſt do it by 

recognizance before a Maſter, who muſt be in the 

| com- 


Ok Inkants. 

mmiſſion of the peace; and he 1s to find ſureties 
vr good behaviour. If he beats or aſſaults the 
ma a ſecond time, the court will order the recog- 
zance to be put in ſuir, and permit the party to 
cover the penalty, for the recognizance is never 
) be ſued but by leave of the court. But this 
oceeding very rarely happens. 

One that was taken on a ſupplicavit, and con- 
Var. Nhoued a year in priſon without any freſh threat- 
ing, ought to be diſcharged, for nothing is more 
pprſſive than indefinite impriſonment. 3 Will. 


deb. 103. 


CHA F. it. 
Of perſons favoured in equity. 


NDER this general head may be com- 
prehended infants, or minors, ideots, luna- 
ticks, guardians, prochein amy's, truſtees, 

me coverts, heirs, executors, adminiſtrators, and 
lo paupers. 

With reſpect to infants, let us conſider, firſt how 
hey ſue or defend, and are proſecuted ; and how 


217 


ar they are favoured in equity. 
ech 
or. 77274 8 (2) An In- 
| of : nf * (a) fant pays no 
* coſts on a 
. 95 perſons before the age of twenty-one, bill filed by 
18 proche 
on are here called infants. e 0 
p- An infant may fue in this court as plaintiff by Res 2 Will, 


-v- {W's prochein amy, or next friend; but if he defends s Sel. Cal. is 
na- uit, it muſt be by a guardian, aſſigned or ap- Chan. 49. 


| 2 inted him by the court; and his anſwer is taken 


by ron the oath of the guardian; but the infant him 


he Nef does not ſwear $0 the anſwer. 
"= | Where 


218 


Ok Inkants. 


Where lands in fee deſcend on an infant, ut 
parol ſhall demur in equity as well as at law, be. ie ce 
cauſe an infant is equally incapable of defend chal 
himſelf in one court as in the other; and the equi oem 
table aſſets may be of as great value as the legal Mihcdi 
but a ſpecial occupant, under the ſtature of fraud Mil it 


ſhall not have his age, fo as to make the parol dt 
mur. 3 Will. Rep. 368. 

Where an infant exhibits a bill, there is no c. 
caſion for a guardian to be aſſigned him by the 
court; but he exhibits his bill by ſome proper per. 
ſon, his prochein amy, or next friend, who is liabe 
to pay the coſts of the ſuit to the defendant, in ca 
the court orders any coſts to be paid: But where 
the infant is defendant, the guardian aſſigned hy 
the court is to be called by that name; yet if the 
guardian be fo called, tho' *tis at law, where the 
infant 1s plaintiff, *tis no cauſe of demurrer, 

If an infant, being ſerved with a ſubpana, will 
not appear to a bill, on affidavit of ſerving H 
ſubpena an attachment iſſues againſt the infant, and 
counſe] moves upon the attachment for an order fur 
a mefſenger to bring the infant into court; and be. 
ing brought into court, and no one offering on his 
behalf to be aſſigned his guardian, the court uſually 
orders the ſenior Six clerk not towards the cauk 
fo be aſſigned his guardian, to appear to the {aid 
bill, and anſwer and defend the ſaid ſuit. Allo ff 


an infant appears to a bill, and refuſes to anſwer, Miu 


an attachment iſſues againſt him for not anſwering; ben 
but he cannot be arreſted upon the attachment; 
but counſe] muſt move the court upon the at: 
tachment for a meſſenger to bring the infant into ton 
court, and the court will make ſuch order as atore-W 
jaid. But commonly ſome relation or iriend of tit 
infant prays the court to be appointed guardian ior 
the infant, to anſwer and defend ſuch ſuit, whic ron 


the court orders accordingly ; and ſuch anſwer ate 
| | mut 


1 
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t, Tus be always ſworn by ſuch guardian. And if 


„be. Ne court decrees a guardian to perform a decree on 
ding chalf of the infant, the guardian is obliged to per- 


equ m it, and may be committed to the Fleet for dil- 
egal bedience of ſuch decree. | | 
audit is doubted whether this can be done againſt a 


ol er of the realm who is an infant, and whoſe per- 
bn is ſacred. 


10 be intereſt of infants is very much regarded 


y tied taken care of in this court. 
r pe. Any perſon may, as prochein amy, exhibit a bill 
able the name of an infant, but can't in the name 


fa feme covert, without her conſent, Preced. 
1 Chan. 376. 

This had been moved the two preceding ſeals, 
nd was now moved again. The caſe was, that the 
erendant Sir Malter C. & al. were truſtees of an 
dvowſon by ſettlement, upon truſt, to preſent ſuch 
erlon as the heir of F. 8. ſhould, by writing un- 


g deer hand and ſeal nominate, and in default of ſuch 
„ andWomination, to preſent in their own right as they 


er for 


id be: 


hould think fit. The church becomes void, and the 
air of J. $ is an infant of about nine months 
n Ha; the truſtees contend that the infant is not ca- 
uall able of nominating by writing, Sc. and that 
caulrM\crofore they have right to preſent proprio jure, Se. 
fad!!! was brought by the infant to compel the tru- 
170 ies to preſent according to his nomination, c. 
ſwet, 
ing; 
ent; 


hem from preſenting without leave of the court, 


nd an order that the Archbiſhop of Zo, (the 


- 4 Wrcinary) ſhould not admit, &c. And the.que- 
* hon now was, Whether this order would prevent 
fore: 


F the 


N or preſenting expired; or that there ſhould 
n for 


be a particular order to reſtrain the Archbiſhop 


; hich from collating, Sc.? And after a good deal of de- 
"uy ate, it was agreed by Lord Chancellor, & omnes, 
mul 5 8 f 


junction was granted as to defendants to reſtrain 


iz Archbiſhop from collating when the {ix months 
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equity, the Biſhop is equally reſtrained and prever- 


Df Inkants, 


that the order to prevent admiſſion was ſufficient i 2 
prevent collation; becauſe collation was admiſſion wm 
inſtitution, and every thing but induction: And x 355 
law, upon a quare impedit and ne admitlas, the Or. by 
dinary cannot collate or take advantage, and tu“ 
order is in its nature an Eugliſb ne admittas, and as u 
the queſtion, whether the Biſhop in this caſe could 4 
take advantage of lapſe or not, Lord Chancellor hel 1 
clearly that he could not; for as at law lapſe wx - 
prevented by a ze admittas, fo when the title is in * 
will 
mc 
(Wet 
han 


red of lapſe, by an order not to admit, pending the 
diſpute in this court, and this was obſerved to have 
happened ſeveral times before, in the caſe of mort: 
gagor and mortgagee, where the mortgagee having 


the legal title pretended to preſent, whereas in . 
equity the preſentation (or the right of nomination) F 
belongs to the mortgagor. As to the main poin, WW: - 
Lord Chancellor ſeemed ſtrongly to incline, that A 
the nomination by the infant was good; for by. 
law infants, of never ſo tender age, are to preſen, 10 
and theirs, and all other preſentations, are uſually gn 
in writing, and cannot be otherwiſe when the i: 
fant cannot ſpeak. But a difference was ende - 
vourcd to be put, that here was a particular me-Wl. 
thod preſcribed by the truſt, viz. by writing uro 


der hand and ſeal, Sc. which muſt ſuppoſe the He 
perſon, who created the truſt, did intend the heir 
to nominate and ſhould exerciſe a diſcretion, and Fr 
be capable of knowing as well as executing a wr 


ting. Sc. 4 Vin. Abr. 550. pl. 10. © Arthington v. a 


Sir Walter Coverly, & al“. 

In the above determination mv Lord King his 
adopted Lord Chief Juſtice Cote's opinion in 3 1. 
156, Dean Watſon in his Compleat Incumben, i g 
folio 140, has adopted the ſame opinion; ſo has q 
alſo Dr. Purn in his Eccieſiaſtical Law, 4to. 98. Not 
withſtanding theſe reſpectable authorities, it 4 

| een 
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deen ſaid, and it ſeems to be the moſt reaſonable 


cretion, the guardian ſhall preſent. Co. Fac. 9g. 
for no moral act can be imputable to an infant 
within yeats of diſcretion ; and the jnotion of mak- 
ing an infant act by guiding the pen in his hand is 
ah/urd, and the reaſon given by Lord Cote why the 
guardian ſhall not preſent, is not eaſily to be under- 
ſtood, vi. that ſimony is odious, therefore a guar- 
dian ſhall not preſent, becauſe he can take nothing 
for which he may account to the heir: admit this 
will guiding the pen in the infant's hand prevent 
hmony ? or can there be any eſſential difference be- 
tween allowing the guardian to guide the infant's 
hand, and permitting him to ſign his own name? 

An infant may, by his prochein amy, call his guar- 
dian to an account, even during his minority: And 
if a ftranger enters and receives the profits of an 
infant's eſtate, he ſhall, in this court, be looked up- 
on as a truſtee for the infant. 2 Vern. 342. 

And if a man intrudes upon an infant's eſtate, he 


* ſhall receive the profits but as guardian, and the in- 
D F fant ſhall have an account againſt him as ſuch. 1 


45 Vern. 295. 
If a man receives the profits of an infant's eſtate, 


 Me- „ ny 0 
„ vn. boring his minority, and for many years after he 
de omes of age, before any entry is made upon him; 


hene he ſhall account for the profits throughout. 
od Paſch. 1699. £4. Caf. Ar. 280. Pl. 2. Zallop and 
_. Worthy. 


wi. 5 | 
And an infant cannot be forecloſed, without a 
TA ry 

day to ſhew cauſe (which is commonly ſix months) 
„ber he comes of age; but the proper way in ſuch 


215 caſe is to decree the lands to be ſold to pay the 
(ebts, and that will bind the infant. 1 Vern. 295. 


Nat: eiſputable title, ſo that no money can be had by an 
bach ungnment of it over, this court will not decree an in- 


method, that if the heir be within the years of diſ- 


But if there be a mortgage which depends upon a 


fant. 
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may be decreed to be ſold without giving an iu 
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fant to be forecloſed till C months after] he com 
of age. 2 Vent. 351. / 

Decrees are but very rarely made againſl infan 
without a day to ſhew cauſe (which is common 
ſix months) after they come of age. But if land 
are deviſed to be fold for payment of debts, th; 


heir a day to ſhew cauſe, for nothing deſcends 1 
him; but otherwiſe if he be decreed to Join in th 
ſale. Cooke and Parſons, 2 Vern. 429. Or whe 
the legal eſtate is 1n truſtees, and an execution of th 
truſt is to be directed, there is no occaſion to gin 
the infant a day to ſhew cauſe. MSS. Ca. in Chi 
Thoroton againſt Blackbourne, 12 May 1731. Ten 
King C. 2 Kel. 7. 

A decree againſt an infant nf, &c. is an abſolut 
decree. 

And when he comes of age, he cannot ſet 1 it ald 
by original bill, unleſs for traud and colluſion be 
tween the plaintiff and his guardian, but he ma 
amend his anſwer, and file a bill of diſcovery to thi 
end. Moſeley 308. 

It is a good cauſe why a decree ſhould not b 
made abſolute againſt an infant, after he comes o 
age, that he has put in a new anſwer. Moſeley 3118 

If an infant aniwers by guardian, and a decree 
againſt him without a day to ſhew cauie, ſuch an 
ſwer ſhall not be read, or admitted as evidence a 
gainſt him when of age; but otherwile of a {uper 
annuated defendant, who puts in an anſwer by bl 
guardian, Trin. 1704. Eg. Caf. Abr. 281. Pl.) 
Ch. Pre. 229. Sir Richard Leving and Lady Caver 
ly. An infant, when he comes of age, may put il 
new anſwer, and make new: defence. 1 Will. Re 
504. 2 Will. Rep. 401. S. P. 

The court enlarged the time for a defendant ( 
ſhew cauſe, after he came of age, why the decree 


ſhould not be made abſolute, till the plaintiff $ ; 
the 
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te rſt cauſe had put in an anſwer to a bill of diſ- 
overy he filed againſt them, after he came of age. 
Moſeley 203. | 

The true reaſon why an infant's anſwer is not to 
e read againſt him, is becauſe, in reality, tis not 
ke anſwer of the infant, but of the guardian, who 
c ſworn, and not the infant. And the infant may 
now nothing of the contents of the anſwer put in 
or him by his guardian, or may be of thoſe tender 
ears as not to be able to judge of it. 3 Will. Rep. 
. infant's anſwer by his guardian is not evi- 
fence againſt him, becauſe the infant is not ſworn ; 
id it is only for making proper parties. Carth. 79. 
and where an infant is defendant, the ſervice of the 
lena to hear judgment mult be on the guardian, 
nd not on the infant. 2 Vill. Rep. 643. Taylor and 
wood. | = - 

But where a defendant puts in an anſwer to a bill 
drought by an infant, who does not reply to it, in 
uch caſe, it ſeems, the anſwer mult be taken to be 
rue, in regard the defendant, for want of a replica- 
on, is deprived of an opportunity of examining 


itneſſes to prove his anſwer ; and he ought not to 
Yufer for ſuch omiſſion in the plaintiff; ſo ruled at 


he Rolls, with ſome warmth, by Sir Zo/eph Jekyll. 
ſburſton and Decker againſt Nutton & U, Trin. 
733. Williams, the plaintiff's counſel, much op- 
doſed the reading of the anſwer ; for that the plain- 
if, being an infant, could admit nothing; and 1c 
ght be very miſchievous, if by reaſon of the neg- 
«t of the plaintiff, the infant's guardian, or pro- 
ben amy, in not putting in a replication to the an- 
ver, ſuch anſwer ſhould be read and admitted to be 
ue, though never ſo detrimental to the infant's in- 
eitance, Ideo guere, 3 Will. Rep. 237. 

This court will not ſuffer an infant to be preju- 
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liced by the neglect of his truſtees. Mich. 1699. 


en and Sayer, 2 Vern. 368. 


With 
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dal; but it being upon the oath of the guardian, he 


fact, and ſuch conditions as he can perform in equiy 
as well as in law. 1 Med. 300. 2 Vern. 343. 


Ok Jnfants. ' 
With the approbation of the infant*s relatic 


this court may allot him maintenance out of a tu Bil 
eſtate, though there be no proviſion for it in Fh 
truſt. Tin. 1691. Englefield and Engleheld, Ml. a | 


Vern. 236. | | | 

And this court, upon the application of gui 
dians, will ſettle the maintenance of infants. 3 Cty 
If 7) mn | 

It may not be improper to obſerve in this plac 
how far infants are bound here, or leſs favoured thi 
at law. | 

Infants may be farther bound here than at lay 
And that they have been obliged to anſwer in th 
court, when the parol ſhould have demurred 
law, Toth, 108. Sed Vide 1 Vern. 137, 428. 

The anſwer of an infant may be referred for ſcan 


and not the infant, ſhall be liable to pay the col 
or rather the counſel who ſigned ſuch anſwer. 

A ſequeſtration may iſſue againſt an infant, 
Chan, Ca. 163. 

And an infant ſhall be bound by conditions i 


Note; An infant is bound by all conditions 
charges and penalties, in an original conveyance 
whether he comes to the eſtate by grant or deſcen 
1 Inſt. 233. b. 

And a gift to an infant, on condition, binds hi 
as well as another perſon. Trin. 1706. Scot ant 
Houghton. 2 Vern. 560. See more 2 Vern. 237 
479- 

And an infant truſtee, by Stat. 7. Ann. c. 19. mal 
be obliged to convey ; but otherwiſe where he take 
an intereſt in the land, as where lands are given t6 
an infant charged with the payment of the moneſ 
the court will not order him to join in the ſale, & 

| | til 


atic 
A try 
in th 
eld, 


il he comes of age. MSS. Ca. Anon. Temp. King 
Hil. 6 Geo. 2. | 

Though no proceedings may be againſt an infant 
1 a judgment, or ſtatute at common law, yet tis 
herwiſe ih this court. 2 Chan. Ca. 164. 1 Danv, 
60. 8. S. P. Alſo an infant may be here com- 
led to give a diſcharge of a debt due to, and re- 
ived by him. And in ſome ſpecial caſes he ſhall 
e concluded by his agreement. As a father being 
bout to convey ſome of his lands to his younger 
n, the elder fon promiſed to give the younger 
dJ. if the father would forbear it; in this caſe 
eelder being an infant, was ordered to perform 
; but regularly, though an infant be twenty years 
Id, and makes a contract never fo much to his ad- 
untage, Sc. yet the court will not conclude him, 
r make an abſolute decree againſt him, though by 
own conſent, or the conſent of parents, &c. ex- 
pt in ſome ſpecial caſes upon the merits of the 
uſe. | 

Proceed we now to ſee what as of infants are 
0d, void, or voidable. | 

If an infant ſells lands for money, with which he 
chaſes other lands, yet this ſale made by him 
all not be helped in this court, becauſe he is diſ- 
ded by a maxim in law. 16 Fac. x Dodderidge and 
uon, 1 Rol. Abr. 376. | : 
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ves intereſt under it after age, ſuch agreement ſhall 
decreed againſt him. Hil. 1682. Francklin and 
hornebury, 1 Vern. 132. So if he exchanges lands, 
Id continues in poſſeſſion after age, he ſhall be 


- und by it. 2 Vern. 225. If an infant deſires that 


takes 


en gen's portions may not be ſold, and offers by his 
one) nner to ſettle other lands for raiſing the portions, 
2 * ſhall be bound by ſuch offer, if the other fide 


thereby delayed; and if he does not, immedi- 


But if an infant makes an agreement, and re- 


nds ſubject to a truſt for paying younger chil- 


Vo I. I. Q atcly 
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fer, and amend his anſwer. Cecil and The Ear], 


8 vo. 55. 


mutual benefit. Lord Guernſey and Roabrideu 


| beſides to pay debts ; otherwiſe not. 1 Chan. (i 


Inkants. 


ately after age, apply to the court to retract his 


Saliſbury, 2 Vern. 224. And if an infant borro 
a ſum of money, for which he gives a bond, an 
deviſes his perſonal eſtate (being of ſufficient cap; 
City) for the payment of his debts, particularly tho 
he had ſet his hand to, this bond-debt ſhall be Paid 
1651. Hampton and Lady Sydenham, Nel. Chan. Ry 


A decree ſhall bind an infant where there 


Gilb. 3, 4. 1 Vern. 132. 2 Vern. 224, 225, 
Chan. Ca.256. Abr. Eq. Ca. 283, &., 

Where there is a decree 27 cauſa againſt an in 
fant, on his coming of age, and before the dect 
made abſolute, he may put in a new anſwer, 1 Vi 
504. Moſeley 68. | 

If an infant executor aſſents to a legacy, ſuc 
aſſent ſhall be good, if there are ſufficient aſſt 


256. 5 
But an infant executor, before ſeventeen, cannd 


bind himſelf by his aſſent to a legacy. 5 Rep. 1 
Cro. Eliz. 719. And an infant may adminiſter ; 
ſeventeen, but cannot commit a devaſtavit till e 
full age. 1 Vern. 328.— Where an infant 
made executor, adminiftration muſt be granted, a 
teſtamento annexo, to his guardian or next friend 
durante minoritate ; but the adminiſtration ceaſe 
when the infant is ſeventeen ayears old; ſo if ani 
fant executrix, before ſeventeen, takes a huſband 


hotior 

The 
tis as 
nd tl 
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full age, the adminiſtration immediately ceaſes, F 
Rep. 29. 6 Rep. 67. 2 Inſt. 398. But if an iu 
fant is intitled to an adminiſtration of the goods ec 
an inteſtate, adminiſtration muſt be granted to and infa 
ther till he his twenty-one ; becauſe a minor cannaſ 8 


enter into a bond, with ſureties, to adminiſter faitngWurr 
fully, as required by the ſtatute 22 & 23 Car. * Ure 
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An infant female may make a will, and diſpoſe 
f her perſonal eſtate at twelve; an infant male at 
ourteen, if proved to be of diſcretion. 2 Vern. 
00. And an infant may be a truſtee. 2 ern. 


öl. And by 7 Ann. (a) cap. 19. infants ſeiſed or (a) On a 
olſeſſed of eſtates in fee in truſt, or in mortgage; for the cg. 
ay make conveyances of ſuch eſtates. Infants cuter of the 


us mortgagee, 
1nnot be charged on a contract, nor as bailiffs, norit was e. 


or goods to carry on a trade; and therefore, when fee to a 
55 . maſter, to ſee 
ade factors, ſecurity ſhould be taken from their whether the 


ends for their accounting. 1 eee 
| mortgagee 
| : ; was a truſtee 
thin the act, 7 An, c. 19. The maſter reported him to be a truſtee within that act, 
yon which report an order was made, that the heir ſhould aflign over the mortgage, to ſuch 
erſons as the executor ſhould appoint. And now a motion was made for the defendant to 
tt aſide the report, becauſe the heir was not a truſtee for the executor by the meaning of 


eat; and becauſe the reference was made on a motion, whereas the ſtatute requires it 
hould be by petition, : 


Mr. Solicitor General for the executor, 

The conſtant practice is, to pray a reference by motion, as well as by petition, Petition 
niginally Gignified a bill, but a motion is a petition, and the word is to be underſtood of any 
ummary way, in diſtinction to the proceedings by bill and anſwer, 

But they ſay, this caſe is not within the ſtatute, becauſe the heir of the mortgagee is a 
tee for his executor, only by implication of law. But implied truſts are taken notice of 
acts of parliament, as by the ſtatute of frauds and perjuries, and it was adjudged by your 
{hip in the caſe of Bertie v. Vernen, that the heir of the vendee was a truſtee within 
iis act, for the perſon who paid the purchaſe money, The heir of the mortgagee is a 
uſtee both for the executor of the mortgagee, and for the mortgagor, and is doubly within 


te ſtatute, as a mortgagee and truſtee too, and he is bound to convey, either at the petition 
{the morvgagor, or of the Cefluy que truſt, | 
Lord Chancellor, 


A motion is a petition, not reduced into writing, and preſented, and I do not know that 
he ſtatute requires thoſe circumſtances, and the general practice is to pray a reference by 
notion; and if the order is not according to the ſtatute, it is void, and without authority. 

There can be no doubt, but a mortgage in fee deſcends on the heir of the mortgagee, but 
tis as certain that the money belongs to the executor, ſo that the heir is only his truſtee ; 
nd this was the very inconvenience the ſtatute was made to remedy, that the mortgagor 
Bight be willing to pay the money, or the executor might want it; and that in either caſe, 

ty ſhould not be obliged as formerly to wait the full age of the heir, Meſeley 197. Pl, 109. 


For the general jutiſdiction and care of this 
ourt over infants, ſee 3 Chan. Ca. 136. where it is 
declared, that guardians are appointed by writ for 
Infants, and one or more guardians jointly. | 

See Stat. 29 Geo. 2. c. 31. whereby infants may 
Itrrender leaſes in order to renew them, under the 
urettion of a court of equity. 


Q 2 of 
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1 5 H E care and commitment of the cuſtody 0 


for eight years laſt paſt, ſuch inquiſition is void 


ſwer by the King's attorney, Sc. But lunaticks g 
nerally ſue and anſwer by their committees; and 


granted under the Royal Sign Manual, by virtue 


and ſound memory and underſtanding, and fone 


bill, in nature of an injunction, is to be relieved: 


1 Chan. Ca. 113. 


Ideats and Lunatſcks. 


Of ideots aud lunatics. 


ideots and lunaticks, and of their perfons an; 
eſtates, is a peculiar juriſdiction of the Great Seal 


the prerogative of the crown; and the Chancelly 
does not act in it quatenus Chancellor; and no a 
peal lies from an order of the Lord Chancellor 
touching lunaticks, to the Houſe of Lords, b 
only to the King in counſel. 3 Will, Rep. 10) 
108. | | | | 

An ideot is a natural fool, or one of unſoun 
mind and memory from his nativity. 

A Junatick is a perſon who is ſometimes of goa 


times not; aliquando gaudet lucidis intervallis. 
If an inquiſition find that ſuch a one was an ide 


for an ideot muſt be found to be ſo a nativitate, 0 
therwiſe it is not an ideot, but a lunatick only. 
Vern. 12. vide 3 Mod. 43. S. C. in B. R. wherethi 
finding was held ſufficient; for the inquiſition find 
ing the party an ideot, the adding eight years va 
ſuperfluous. | 

Ideots, after they are ſo found, are to ſue and a 


the lunatick be not named a party in the bill, d 
information, by the attorney, it is commonly goo 
cauſe of demurrer. 1 Chan. Ca. 153. But if il 


gainſt ſome act done during his lunacy, he muſt 9 
be named a party, for that were to ſtultify him 


Generally a lunatick ought to be made a part) 
but in the caſe of Jerome Smith it was over-ruled 


F 


* 


Tdeots and Lunaticks. 


nd ſaid, the reaſon was, that he might not ſtultify 


ſultify himſelf, which the law does not admit. Ibid. 
and ſee 1 Chan. Ca. 153. Weoolrick's caſe. A bill 
vas brought by the Attorney General, in the nature 
fan information, for the benefit of a lunatick, as 
n the caſe of Smith; and the defendant demurred, 
ecauſe the lunatick was no party, which was ruled 
good demurrer ; but that in the caſe of an ideot 
is otherwiſe. A lunatick may recover his under- 
anding, and then he may diſpoſe of his eſtate. 
Smith's caſe was to be relieved againſt an act done 
y che lunatick, at the time he,was ſo : But in 
Wooirick's caſe the bill was to be relieved upon a 
arriage agreement, for the benefit of the lunatick, 
before he was a Junatick, which did not tend to ſtul- 
fy himſelf, as the other did. 5 

One, through a great age being deprived of his 
memory, and become almoſt aon compos mentis, was 
zamitted to anſwer by his guardian in regard the 
lemand in queſtion was but ſmall ; but had the 
falue been conſiderable, the regular way had been 
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gotten a committee aſſigned, by the Lord Talbot. 
ich. 1733. Anonymous, 3 Will. Rep. 111. 

The king, or his committee, has an ideot's lands 
ntheir own right, by Stat. Prærog. But of a lu- 
aick's lands they are only truſtees for the benefit 
dt the lunatick 3 and therefore it ſeems a lunatick 
uſt be named a party; contra of an ideot, for he 
an have no right in himſelf. 

The cuſtody of lunaticks is not a matter of right, 
but of prudence. Lady Cope's caſe, 2 Chan. Ca. 239. 
It ſhall never be committed to any that will make 
in of it, or who is concerned to outlive the luna- 
fick, or his next heir, as being neareſt of blood, and 
ntitled to the adminiſtration ; and the allowance 
uſt be liberal and honourable. | 

Q 3 The 


0 have taken out a commiſſion of lunacy, and have 
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imſelf ; for if he had been a party, it had been to 
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The committee of a lunatick has an eſtate b ma 
during pleaſure, and therefore cannot make ]eaſe{d » 
nor any ways incumber the lunatick's eſtate, will See 

out ſpecial order of this court, where the profits A ren 
not ſufficient to maintain the lunatick. Mich. 160 ecti 
Foſter and Merchant, 1 Vern. 262. Nor can thi Fot 
committee inveſt the profits of a lunatick's eſtate i Nie te 
ehe purchaſe of lands. Mich, 1690. Audley aF 


ing any ideot, lunatick, or non compes mentis, ſu 


Salt. 427. S. C. 3 Lev. 284. 2 Salk, 576.5. 


eſtates in fee, or for life or years, in truſt, or by #1 


Audley, 2 Vern. 192. Vide Stat. 15 Geo. 2. c. 3 
prohibiting lunaticks marrying, pending a comm 
fon. 

If a man forcibly takes away a lunatick whil 
ſhe is under commitment, and marries her, ti 
contempt, and the court will commit him; but! 
the marriage is afterwards held good in the ſpirit 
court, (as it may be by being conſummated in on 
of her Jucid intervals) and if upon inſpection it a 
pears that ſhe is reſtored to her underſtanding, t 
Huſband ſhall be diſcharged, and the commiſſion 
lunacy vacated. Trin. 1702. Eg. Caſ. Abr. 11 
Gilb. Eg. Rep. 89. Pr. Cb. 212. See. id. 203. Mn 
Aſber's caſe. 

What afis of ideots or Innaticks, are good, void, 
voidable, vide 1 Rol. Rep. 1 Chan. Ca. 113, 153: 


1 5 


Vide 2 Chan, Ca. 103. 2 Vern. 189. 2 Vern. 6 

Vide 2 Vern. 414. I Vern. 155. 1 Fern. 105. 
By a late ſtatute, perſons being ideots, lunatich 

or non compos mentis, who are ſeiſed or poſſeſſed 0 


of mortgage, are enabled to make conveyances0 
aſſignments of ſuch eſtates, in ſuch manner as ti 
Lord Chancellor ſhall direct, on hearing of the pe 
ſons for whom ſuch ideots or lunaticks fhall | 
ſeiſed in truſt, &c. Stat. 4 C. 2. cap. 10. 

Note; No order, affidavit, or certificate touch 


n 
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made uſe of in this court, unleſs the ſame be 

ed with the clerk of the cuſtodies. 8 4 

dee Stat. 29 Geo. 2. c. 31. whereby lunaticks may 
render leaſes in order to renew them, under the 
rection of a court of equity. 

For proceedings upon a commiſſion of lunacy, 

1d: towards the end of this treatiſe, vol. 2. 

[For more concerning lunacy, vide 2 Vol. Abr. 


{ 580. ] 


Of guardians and prochein amys. 


Guardian is he that hath the cuſtody and edu- 
cation of ſuch a perſon as is not of ſufficient 
icretion to guide himſelf and his eſtate ; as mi- 
ors, ideots, and lunaticks. | 

A guardianſhip then of a minor is an intereſt in 
e body and lands, Sc. of one within age. For 
be proper remedy to recover a ward, and try the 
ght of guardianſhip, fee 3 Will. Rep. 154, 155. 

A prochein amy, or next friend, is uſually taken 
pr that perſon, by whom an infant, a lunatick, or 
eme covert ſues in this court. And where a ſuit is 


hid, a | | | 
a prochein amy, who is not ſufficient to anſwer (a) (4) The de- 

53. J — endants 
80 oſts, the court will order another to be named, moved that 


ho is able and ſufficient. it might be 


referred to 2 
after, to ſee whether this bill was exhibited with the conſent of the prochein amy, and 
bat he might give ſecurity to pay the coſts, In the bill he was ftiled Mr. Perry of Col 
beer, and an affidavit was read, that he abſconded, and had not been at Col heſter tor many 
as, and was not worth a groat: And the plaintiff's counſel inſiſted, that this reference 
as never had, but at the inſtance of the prochein amy, on his affidavit, that the bill was 


)y Wa phibited without his knowledge. But the Maſter of the Rolls made an order, that the 

rochein amy ſhould give ſecurity to pay the coſts, and the quantum was to be ſettled by the 
ICES 0 later, and all proceedings in the mean time to ſtay : And the caſe of Vbſler and Guy was 
48 th entioned, where the ſame order had been made the day before by the Lord Chancellor. 


heey 47. Pl. 30. Wale, an infant, by Derry his prochein amy, v. Salter Sur. 
A motion was made that the prochein amy being privileged, as ſteward to the Duke of 
ford, might give ſecurity to pay coits, or a new one be appointed, 
Lord Chancellor, ; 
[ ſhall not grant ſuch a motion, but on affidavit, that the prochein amy is inſolvent, or in 
dean and doubtful circumſtances ; for a privileged perſon is ſubject to caſts, but here the 
ward can have no privilege, becauſe the Duke of Bedſud is a minor, Mee 86. Pl. 57. 


E 24 A bill 


TS 
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himſelf the guardianſhip, my Lord Chancellor mi 


i& : 
3 


Suardians and Prochein Awys. 

A bill may be brought by one as prochein a 
to an infant, without his conſent. But none 
bring a bill in the name of a feme covert, as he 
prochein amy, without her conſent ; and if ſuch hi 
be brought, upon her affidavit of the matter't 
bill will be diſmiſſed. Andrews ver: Craddock, Gil 
36. See Ar. Eq. 72. 2 Vern. 711. 
Outlawry* or excommunication in a guardian, « 
prochein amy, cannot be pleaded or alledged in d 
ability, where an infant ſues or defends by him 
becauſe he acts in auter droit. The like of exec 
tors, adminiſtrators, truſtees, Sc. that act in th 


right of others. | thing 

Guardians are appointed by writ for infants And 
tendants, and one or more guardians jointly ; fa 
this court may aſſign one of the Six clerks to pen 
guardian to an infant. 2 Chan. Ca. 163. Me: 
Chan. Rep. S vo. 44. S. P. But a guardian can 1 
be otherwiſe appointed than by bringing the infa eta 
into court, or his praying a commiſſion to have 103 
guardian aſſigned him. Hz. 1699. Loyd and Care vbe 
Chancery, its juriſdiction as to guardians, Tc. Ma 
Gilb. 172. Barnard 140. The guardianſhip Wot | 


an infant is not aſſignable over to another. Ry 
nolds and Lady Tenham, Mod. Ca. L. &. Eg. x 
Where a father may appoint his creditor guard 
to his child, vide 1 Vern. 442. Lecone and Shit 
If a perſon appointed guardian, purſuant. to th 
Statute 12 Car. 2. dies, or refuſes to take upo 


appoint another guardian in his ſtead. 
A guardian by common law may be removed b vi 
this court; but not a guardian according to the ſtaſ pre 
tute : Yet this court may hinder a guardian ap nit 
pointed by the father, from abuſing the infant's peri 40 
fon. Fofter and Denny, 2 Chan. Ca. 237. Ant 
guardians at common law may be removed, or com be 
pelled to give ſecurity, if there appears any dangeſ ch 
. : 
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# their abuſing either the infant's perſon or eſtate ; 


ne calcd there are ſeveral inſtances of this kind, as Szile 
as Hj. Hard. 96. 3 Chan. Rep. 58, 1 Sid. 445. 
ach bi; k. 177. but there are none where a ſtatute guar- 


jan has been totally removed: Some, where ſuch 
erms have been impoſed on the guardian, as effec- 

wally to prevent his doing any thing to the preju- 
lice of the infant. . | | 
The office and duty of guardians conſiſts in tak- 
ng care of the infant's perſon, his education and 
cate ; for they can do nothing but for the profit 
ind benefit of the infant, nor intermeddle with any 
thing but of what they may render an account. 
And they are not to break into the principal of the 
infant's money, unleſs for phyſick, or to bind ap- 
rrentice and the like; which commonly is done by 
ue approbation and order of the court. 

They may diſcharge incumbrances on the infant's 
eſtate, 1 Chan. Ca. 156. 1 Vern. 436. 2 Vern. 
1193, and 353, S. C. cited; vide 2 Chan. Ca. 197. 
where my Lord Keeper was of opinion, that a 
guardian ſhould pay off a judgment by the profits 
of the eſtate : And they may, without any direc- 
ton of the court, pay the intereſt of any real in- 
cumbrance, and the principal of a mortgage; be- a 
cauſe that is a direct and immediate charge on the 
land, but not any other real incumbrance. Hil. 

17500. Palmer and Dauby. But they are not com- 
pellable to apply the profits of the eſtate of the in- 
fant heir to pay off the bond-debts. Hil. 1707. 
Waters and Ebrall, 2 Vern. 606. They cannot, 
vith the rents and profits, purchaſe lands fo as to 
prevent the money from going in a courſe of admi- 
niſtration. Earl of Vincbelſea and Norcliffe, 1 Vern. 

| 403, 435. S. C. 2 Vern. 480. 

If a guardian takes a bond for arrears of rent, 
he thereby makes it his own debt, and ſhall be 
charged with it. 26 Car. 2. Whale and — 2 

= Chan, 
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| Chan. Rep. 97. On his account he ſhall have al. Re 


guardian; but a & is added. 2 Vern 471. 


the executors. MSS. Ca. in Chan. Trin. 7 Ann. 


lowance of all reaſonable expences ; and if he iz 
robbed of the rents and profits of the land with. 
out his default or negligence, he ſhall be diſcharged 
thereof upon his account. 1 Juſt. 89. a. And if 
a guardian to an infant takes an aſſignment of the 
mortgage, tho* the mortgagee never entered; yet 
per Lord Keeper Wright, as to the profits received 
out of the mortgaged lands, the guardian ſhall be 
taken to be in poſſeſſion as mortgagee, and not az 


O truſtees. 


HOEVER has the poſſeſſion of goods ot 

lands, either hath the abſolute property or 

=; in them, by a ſufficient title; or, ſo far a 
that is wanting, is conſidered as a truſtee for the 
owner. And he that takes upon him a truſt, takes 
it for the benefit of the perſon for whom he is 
truſted, and not to take any advantage to himſelf. 
And by Sir Jobn Trevor, Maſter of the Rolls, 
the heir of a mortgagee ſhall hold only in truſt for 


Infants, being truſtees only, by Stat. 7 Ann. cap. 
19. may be obliged to convey as the court ſhall di- 
rect, without a day, 

Regularly no act of the truſtee ſhall prejudice the 
ceſtuy que truſt ; but the truſtee ſhall make good the 
truſt. And the law;ſeems to be the ſame of the act 
of God ; for if the truſtee of a legacy dies before the 
legacy is paid, this ſhall not prejudice the legatee. 

A truſtee may in ſome caſes ſue in his own name, 
but ordinarily ceſtuy que truſt muſt be made a party. 

What he is compellable to do by ſuit, he may 
do without ſuit; as to join with ceſtuy que truſt in 
tail in a feoffment ; ; for there are truſtees merely to 


preſerye hjs eſtate, 
MS. Regularly 
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Regularly he is to have nothing for his own la- 
tour and pains: Yet if he employs a ſkilful bailiff, 
and gives him twenty pounds per annum, that muſt 
t allowed, for he is not bound to be his bailiff. 
and he ſhall not pay, but have coſts, except he be 
guilty of ſome breach of truſt, or ſome wilful miſ- 


demeanor. Toth. 156. Vide 2 Chan. Ca. 138. Nor 
vill the court ever charge him with imaginary va- 
lues, but only as bailiff, though very ſupine negli- 
gence might indeed, in ſome caſes, charge a truſtee 
with more than he had received ; but the proof 
thereof muſt be very ſtrong. 1 Vern. 144. | 
If a truſtee is rabbed of the money he received, 
he ſhall be allowed it on account, the robbery being 
proved, although the ſum is only proved by his own 
cath, for he was to keepit but as his own. 2 Chan, 
(a, 2. (Vide 1 Vern. 28. 2 Vern. 137. 2 Chan. 
(a. 132. 2 Vern. 548.] | ; 
Where there are more than one, there is a dif- 
ference between truſtees and executors. For truſtees 
have all equal power, intereſt and authority, and 
cannot act ſeparately, as executors may, but muſt 


voin both in conveyance and receipts ; for one can- 


not ſell without the other, or deſire to receive more 
& the conſideration money, or to be more a truſtee 
than his partner. So that it would be contrary to 
juitice to charge them with each other's receipts, 
except in caſe of neceſſity, where they ſo join in re- 
ceipt, as not to be diſtinguiſhed what has been re- 
ceived by one, and what by the other. Vide Cre, 
Car. 212. 2 Vern. 515. 1 Salk. 318. But if two 
executors join in the ſale of the goods, Sc. of the 
teſtator, they ſhall be both chargeable, though one 
of them only received the money, for there was no 
neceſſity for their joining. 2 Vern. 370. 1 Salk, 
318. ; 1 


Truſtees 


Feme Covers. 


-Truſtees ſhall not be examined as witneſſes on 
againſt another, except in ſome ſpecial caſes, and 
that by order of the court, | | 

A truſtee examined as a witneſs was afterward 
thought neceſſary by the court to be, and was mad; 
| a defendant. Upon hearing, his depoſitions went 
not allowed to be read, though he ſhould pay nd 
coſts, nor ſhould gain or loſe by the decree, (be it x 
it would) becauſe the decree muſt be againſt hin 
and his depoſitions are to affirm his own act. 

Bill for compelling truſtees to accept truſt or af 
ſign, Fc. ſee ſome very prudent terms on which: 
truſtee agreed to act, Finch 258.—For more f 
truſts, vide 2 Vol. Abr. Eq. from p. 738. 10 749. 


Of feme coverts. 


T,\EME. coverts are married women. And huf: 

band and wife muſt both join in ſuit for things 
merely in action belonging to the wife. 1 Chan. Cu, 
41. But ſometimes the wife by her prochein am, 


or next friend, ſues her huſband in this court; a = 
where ſhe ſues him for performance of a marriage A 
ſettlement or the like : And ſometimes ſhe petitions : g 
againſt him, or ſues him here for alimony; as where 10 
he turns her away, or ſhe goes away upon ill uſage: 1 
Alſo a feme covert hath been allowed to ſue here in bf 
her own name, when her huſband was beyond ſea: 7 


So in caſe where a huſband releaſed the wife's debt, 
A feme covert, who has a ſeparate maintainance, WW» 

may ſue alone. 1 Chan, Ca. 35. So may a wife“ 
whoſe huſband is baniſhed by a& of Parliament; 
and may act in every thing as a feme ſole. 2 Vern, 
104. If the wife anſwers, and the huſband ſtands 1 
out all proceſs of contempt, the bill can be taken pro 
confeſſo againſt the huſband only. 2 Chan. Ca. 173. 
So where a wife, by combination, refuſed to join with 
her huſband in a plea. 1 Chan. Ca. 296. A feme 
covert muſt anſwer alone, if the huſband is not 
| amenable, 


Feme Coverts. 


nanted againſt a wife, the huſband not being 
enable. Mich. 1711. Eg. Caf. Abr. 65. Pl. &. 
Ye. Ch. 328. Gilb. Eg. Rep. 83. Gill. Chan, 253. 
Vill. 38. in notes. Bell and Commiſſary Hyde. 
Tho! the wife's anſwer differs from the huſband's, 
jet it ſhall not prejudice him, for ſhe can be no wit- 
es againſt him. 2 Vern. 79. Vide 1 Chan. Ca. 39. 
Where a wife is defendant, you cannot regularly 


ning the huſband alſo, tho* the matter in queſtion 
concerns the wife only. But tho* ordinarily the 
mike muſt not anſwer alone, yet where plate, &c. 
had for many years before been depoſited with her, 


her, and he being in Ireland could not be brought 
to anſwer, ſhe was ordered to anſwer alone. And 
frequently the wife is put to anſwer alone, when the 
huſband is beyond ſea: But there is uſually ob- 
nined an order for the wife to put in and ſwear her 


to anſwer alone. 1 Chan. Rep. 62. But if ſhe an- 
ſyer alone without leave of the court, the anſwer 
wil be ſuppreſſed upon motion. 


it; 4. Eg. Ca. 61, 64, 65. 
Huſband allowed to anſwer without his wife. 
wife £479. 175. Pl. 248. 


nt; Baron and feme defendants to a bill; the feme 
, nuſt anſwer, tho? the anſwer cannot be read againſt 
nd; te huſband, but may poſſibly be read againſt her, 


* if ſhe ſurvives ; but in this caſe the wife was not 
bound to anſwer, as the bill ſubjected her to a for- 

ik feiture, tho* the huſband had ſubmitted to anſwer to 

me I de point, 3 Will, Rep. 238. 

not | | A 


anſwer ſeparate from her huſband. So where ſhe 
lives ſeparate from her huſband, ſhe is often ordered 


A feme covert to appear and anſwer without her 
huſband. Bell. ver. Commiſſary Hide & uxor'. See 


WM.nenable. 2 Vern. 613. So an attachment was 


tere the wife with proceſs to anſwer, without ſer- 


1nd the bill was brought againſt the huſband and 


| Feme Covetts. 
A defendant is not bound to anſwer what tend 

to accuſe him of maintenance, or of buying pre 

tenſed rights within 32 Hen. 8. c. 9. 3 Will, Ry 
9. | 

5 ſome caſes the wife has been committed with 

out her huſband. Cary's Rep. 92. But ordinarily 

if the wife be in contempt for any matter in this 


court, the huſband is alſo liable to proceſs of con- If 
tempt, and commitment, as the caſe requires, riſe 
Gri/ewood v. Higſon & ux. upon petition at the the [ 
Rolls before Sir Zo/eph Jekyll, Trin. vacation 1730 Pen 
The bill was againſt huſband and wife, upon ipe her | 
cial matter ſhewn (by affidavit) of collufion he- tlem 
tween the plaintiff and the defendant's wife; ſhe 4 
not appearing to anſwer the bill, his Honour di. A 
rected that the proceſs of contempt muſt be again 0 
huſband and wife, but that it ſhould not be ewe! 
cuted againſt the huſband. | Wot | 
No decree can be had againſt a feme covert for le 
her inheritance, if the huſband will not appear, MS, 
Sc. for her anſwer is no anſwer without his. Vi B 
2 Chan. Ca. 20, T78. - | ; nis 
But a feme covert, tho' an infant, being heir of he 

a mortgagee or truſtee, may be ordered to levy a dul 
fine, and make ſuch conveyances as mortgagees ma 
and truſtees of full age. Com. Rep. 615. d 4 
The woman and her huſband agreeing to pat 1 
upon difference, and he giving her a ſum of mo- luc 
ney for her livelihood, which was put into a friend's bee 
hand for her, ſhe was allowed to ſue alone for this" 
without her huſband. Cary's Rep. 87. unl 
A woman divorced from her huſband cauſa fri- . 


giditatis, ſued in this court for her portion, het 0 
father being alive, and recovered it. Barrow's caſe. MW.” 


Alſo the wife being parted from her huſband, and ter 
having an eſtate to herſelf, was allowed by the bs 
court to deviſe it by her will. Mich. 15 Car. 1 
Of things merely in action, belonging to the wife, I 


a 


Feme Coverts. | 
654 bond, legacy, Sc. ſhe ought to Join in ſuit; 
alter of a rent running in the wife's right after 
marriage; and if the huſband alone ſhould ſue the 
bond, and be nonſuited or diſmiſſed, that will not 
conclude the caſe ; but if he die before judgment 
or. decree, the wife cannot revive the ſuit. 1 Chan. 
(a. 41. 

If a wife has a fortune payable in futuro, to be 
niſed at ſo much per annum out of a Term, and 
t tee huſband dies inſolvent before the commence- 
748 ment of the Term, her fortune is not liable to pay 

her huſband's debts, unleſs he makes her ſome ſet- 
\ he {ement. AMSS. Ca. in Cha. Morgell's caſe, Paſcb. 

Anne. | | 
s Alſo where a huſband covenants to ſettle certain 
ands upon his wife, and he afterwards diſpoſes of 
the lands, and dies, the court will order an account 
of his aſſets, and a purchaſe of lands of equal va- 
lue to be ſettled on her. Harriſon ver. Conſtantine, 
MSS. Caſes in Cha. Paſ. 8 Ann. 

But where a Citizen of London agrees to leave 
tis wife ſo much at his death, and dies inteſtate, 
ſhe cannot both have her fortune, and her diſtri- 
butive ſhare according to the cuſtom too, but muſt 
make her election. 16:4, Eaſt againſt Coggs. Paſch, 
d Anne. : 
pat If a feme covert has any particular portion, or 
A ſum of money by ſettlement, decreed her, which 
ends became due either before or after the marriage, the 
this ourt will not order it to be paid to the huſband, 

unleſs he makes a ſuitable ſettlement upon her, or 
; fri ſhe appears in perſon in court, and conſents thereto : 
„bers in Lady Windſor's caſe, Mich. 8 Ann. where, 
cafe, by act of Parliament, a particular ſum was given 
andi ber in lieu of the lands ſettled upon her. MSS. 
| the (a. in Cha. 5 3 | 
27. . Where the fortune of a feme ſole is depoſited in 
wife, I court, and ſhe marries even without conſent of the 
25 1 court, 


court, and firſt the huſband dies, and chen the wife, 
of the huſband, and not of the wife; for the Money 


ject only to the equity of the wife and the children, 


judgment ſurvives to the wife, and the benefi 


upon as veſted in the huſband. Note, That this 


diſinherited by implication. Pigott ver. Sir Henn 


_ Heirs. 
without iſſue, yet it ſhall go to the repreſentative 
being in court, it was always in his poſſeſſion, ſub. 


for a reaſonable provifion for them, who failing, 
the money belongs to his repreſentatives. Gb. E, 
Rep. 100. Parker ver. Windham, Temp. Comper 
C. 1715. | 

Darin Nightingale ver. Lockman & ux. Fitz. 
G:bb. 148. where the wife's portion was paid int 
the hands of the Maſter, and the huſband died! 
indebted, the court decreed that this portion was 
not aſſets of the huſband; for as at law, when 
judgment is recovered by baron and feme, the 


thereof, & zquitas ſequituriegem, tho' it ſeems to 
have been determined otherwiſe in this court, where 
the wife is a lunatick, for there it has been looked 


ſeems to be, where the wife ſurvives the huſband, 
See Stat. 29 Geo. 2. c. 31. whereby femes covert 
may ſurrender leaſes in order to renew them, under 
the direction of a court of equity, 


Of heirs. 


N heir is one that ſucceeds, by deſcent and 
right of blood, to lands, tenements and he- 
reditaments, being an eſtate of inheritance. , 
And heirs, as obſerved before, are ſome of thoſe 
perſons who are favoured in equity. They ſhal 
not be diſinherited by doubtful or ambiguous 
words. 3 Chan. Ca. 131. - An heir ſhall not be 


Penrice & ux. Com. Rep. 2 50. And where they 
are diſinherited, they ſhall be favoured in this court. 
Vern. 480. Mich. 32 Car. 2. 2 Chai. Ca. 4. 


Hetrs. 


A voluntary deviſee ſhall have no aſſiſtance 


wife, 
ative gainſt an heir here, but will be left to help him- 


0 a truſtee miſ employ the money raiſed on a 


dren, ruſt-eſtate, yet it ſhall not be to the prejudice of 
ling, he heir. 1 Fern. 336. 1 Salk, 115. 2 Vern 178. 
. E. Wide (aſes in Equity abridg*d 264 to 276. Max- 
»wper n of Equity, fo. 3. Ca. 7. 53. c. 1. 10. c. 5. 51. 


SEEM GIG. 


Fig. 14, 13. Modern Ca. in L. E. 32, go, 1272; 
n , 159, 11. 


And if a ſettlement is made of lands to be ſold 
n truſt for ſeveral purpoſes, the reſidue is given 
o B. and his heirs, reſerving only 200. to be 
ad to ſuch perſon as the donor ſhould by writing 
nder his hand direct; who died without ſuch di- 
ection; the 200 J. will go to the heir of him who 
ade the ſettlement, and not to B. or his heirs. 
Hon. Com. Rep. 345. 


t this If a will is made, and an eſtate of inheritance is 
band, Meviſed from the heir at law to a ſtranger, the de- 
coven ie commonly exhibits a bill againſt the heir at 


w in order to examine the witneſſes in perpetuam 
i memoriam, to prove the due execution thereof. 
Ind the heir at law is at liberty to croſs examine 
| the witneſſes. And tho? the will be proved to 
e well executed, and the eſtate to be well deviſed, 
the heir at law, upon application to the court, 
ill have his coſts to be taxed paid him by the 
laintiff, ; | 

And altho, the heir at law ſhould examine ſeveral 


under 


t and 
id he- 


Thoſe 


6 tneſſes to prove the inſanity of the teſtator at the 
- m of making his will, or that he was impoſed 


pon in making thereof, or that it was not well 


* kecuted according to the ſtatute; yet if the heir at 

count. fail in theſe points, he ſhall not pay coſts ; nor 

4. 8 caſe ſhall he have coſts, but bear his own 
ts, | 


AM Vor. I, * Where 


elf at law as he can. 2 Chan. Ca. 134. And 
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on his ſuit appearing to be groundleſs, ſhall py 


does, the defendant may demur to ſuch a bill, an 


Where an heir at law is made a defendant, an 
inſiſts on his title, he ſhall have coſts, tho? it got 
againſt him; bur if an heir at law is plaintiff, ang 
miſcarries in his ſuit, he ſhall not have coſts, hu 


coſts. 3 Will. Rep. 373. The heir, tho! he croſs 
examines the plaintiff*s wineſſes, and refuſes to n 
leaſe his right, ſhall have coſts ; otherwiſe, if heex 
amine witneſſes of his own. 2 Will, Rep. 18; 
Biddulph and Biddulph. | 

Note; The plaintiff, in bringing ſuch a bil 
againſt the heir at law in order to prove the du 
execution of the will, muſt pray no relief, ordero 
decree, to eſtabliſh the will in Chancery; if h 


ſet forth he has a right to conteſt the will at com 
mon-law, and that therefore ſuch will ought ng 
to be decreed or eſtabliſh'd here; which demure 
will be held good, and the plaintiff be obliged « 
get an order to amend his bill. 


Of executors and adminiſtrators. 


N executor 1s a perſon intruſted by law wit 

the teſtator's per/onal eſtate ; and therefor 
if there does not appear to be ſome iſolvenq i 
the executor, or ſome groſs deſign to waſte th 
teſtator's effects, or to go into another kingdom 
equity will not take the ſecurity out of his hand 
2 Vol. Ar. Eq. 42 c. 1. 

An executor, from his name, is but a rufe 
he being to execute his teſtator's will; and there 
fore called an executor : And this is the only reaſo 
why the legatee may bring a bill againſt the execuiM 
tor for his legacy. 1 Vill. Rep. 549, 575. 

An adminiſtrator is one that hath the goods of Whter 
man dying inteſtate committed to his charge by nM 7 
ordinary. im 


An 
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And executors and adminiſtrators differ in little 
e than in the manner of their conſtitution, their 
office and duty being almolt exactly the ſame. 
Executors may not charge or be charged in 
quity farther” than the law doth charge them. 
nd here they may ſue one another. Toth. 74. 
do one (or both) of them may ſue an executor of 
n executor, if he hath gotten the eſtate into his 
ands, or for a devaſtauit he hath committed. And 
ne executor alone, without the reſt, may be ſued 


+ 


to re 
he ex 
285 


2 bi ere; but he ſhall be charged for no more than 
e due hath, 1 Chan. Ca. An executor temporary 
der M roves the will, afterwards his executorſhip deter- 
if ines: Held, the ſubſequent executor may ſue 


ere without farther probate of the will. 1 Chan, 
8. 205. O: 

If executors ſever in their receipts and diſburſe- 
ents, in ſuch caſe they ſhall only be anſwerable 
ro tanto ; but if they act jointly, each of them 
hall anſwer the whole, if one becometh 7n/olvent. 
188. Ca. in Cha, Darwell ver. Burrows, Mich. 
Ann. 

If a ſuit be here againſt two executors, and one 
them appears and anſwers, the ſuit ſhall not 
rdinarily be proſecuted againſt him to a hearing 
ll the other has an{wer'd, and be brought to a 
ering likewiſez for they are but one perſon. Vide 
ary's Rep. 30. 

Two executors are plaintiffs, one of them is ex- 


red 0 
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kfendant ſhall anſwer him. Torb. 74. 
A perſon may be allowed to bring a bill as admi- 
ſtator, before adminiſtration actually taken out. 
bernard. Rep. 320. 
How far an adminiſtrator ſhall be charged with 
ntereſt. Vide Barnard. Rep. 390. 
The an adminiſtrator ought to have coſts given 
im to the time of the decree for the account, in 
N what 


ls of 
by th 


An 


ommunicate, the other may be ſevered, and the 
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what caſes the ſubſequent coſts ought to be reſerye 


Lid. 1 Pre 
” When a decree is made againſt an adminiſtau 
3 where intereſt ſhall be reſerved, Lid. / 


Where an obligor is made executor, it is no eſta 
tinguiſhment of the debt. MSS. Ca. in Ch cou. 
Bodily v. Hill, Trin. 7 Ann. 

Executors indiſcreetly placing out money 1 
liable to anſwer it. id. Or where teſtator di 
indebted on bond, and aſſets ſufficient come to 
hands of his executor who detains them, and | 
the intereſt go on upon the bond, this >rejudi 


* = = = 
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— 8 3 * 2 * 
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8 
a * 


iq | ſhall be turned upon himſelf. Jid. Anon. Hi 

6 | 7 Ann. | | a 
7 Where a teſtator leaves no legacy to his execuu ot 
5 then the executor is reſiduary legatee, if no deiii; 
2 of the reſidue; for it doth not appear that he hav! 
bw any thing elſe for his trouble. Foſter ver. Mau m 


MSS. Ca. in Chanc. Trin. 7 Ann, and 2 Vent, 14 
359: 28 
A particular legacy, either ſpecifick or pecunii ¶ li 
ry, given to executors that are ſtrangers in bloc 
excludes them from the ſurplus: But an executo 
if next of kin to the teſtator, is not excluded fro 
the ſurplus; for whoever is conſidered as a truſt 
of the ſurplus muſt be ſo as to the whole ſurplus 
and the next of kin cannot be for the whole; 
next of kin he is intitled to a diſtributive ſhar 
And if there be more executors than one, whetht 
ſtrangers or not, a legacy to one only, ſhall not er 
clude him, nor any of the reſt, of the ſurplus, . 
they are joint, and each had power over the whole | 
Hunt. v. Berkley, Eq. Cas. Abr. 243. pl. 4. 
Executors placing out money in purchaſes of 
liable to anſwer, if the ceftuy que uſe diſapprove of ® 
it when he comes of age; or if they lend moneſſ de 
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Pre. Ch. 273. Rep. Eg. 10. Gilb. Cbanc. 341. 
J. Ca. in Chan. Terry, ver. Terry. | 


A. by will gives an annuity out of his perſonal 


eſtate. If the executor has mibehaved himſelf, the 
court will order part of the perſonal eſtate to be ſet 
ide to ſecure this annuity. 2 Mili. 163. 


Of W | i 


| $ often happens that ſome perſons may have a 


right to an eſtate, yet not wherewith to proſe- 
ute the ſame, or elſe may be proſecuted, or made 
parties to a ſuit, as knowing much therein, yet have 
not wherewith to make either a defence or diſcove- 


7; in ſuch caſes this court (which delights in 


juſtice and mercy) will admit ſuch poor perſons 


ether to ſue or defend in forma pauperis. | 
But here it is neceſſary to obſerve, that there are 
many papers who bring only vexatious luits ; who 
being detected, and the court informed thereof, 
they ſhall not only be diſmiſſed, bur puniſhed. | 


The method of obtaining ſuch admiſſion is firſt 


for the party to make an affidavit before a Maſter, 
that he is not worth in all the worid the ſum of five 


punds, his juſt debts being firſt paid. and his wear- 


mg apparel and the matters in queſtion only excepted ; 
and then to draw a petition to the Maſter of the 
Rolls, praying to be admitted in forma pauperis, 
d to have counſel, and a Six clerk aſſigned him, 
naming whom in the petition. | 
But when the plaintiff petitions, he muſt at the 
bottom of his petition (which differs from the form 
of a defendant's petition, being ſpecial according 
to the circumſtances of the caſe) have a certificate 
under counſel's hand, ſigned at the bottom of the 
petition, ſignifying that he has juſt cauſe of ſuit ; 
and altho' the bill be filed, he muſt have a ſpecial 
petition, ſhortly ſtating the merits of his cauſe, and 
R 3 | counſel's 
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counſel's certificate to be admitted. But if a Paupe 
detendant petitions, he only draws a very ſhort 
tition to be admitted to defend the faid ſuit in forms 
pauperis, and praying that counſel and a Six clerk 
may be aſſigned him; and there is no occaſion for 
any certificate. 

T his being done, and the affidavit annexd to 
the pætition, he preſents the ſame ; and if there ap. 
pears no cauſe againſt it, the Maſter of the Roll 
underwrites an order for the petitioner's admiſſion 
according to the prayer of his petition. 

And after admittance, no fee, profit or reward 
(except pauper fees) is to be taken of the pauper by 
any counſel or attorney for the diſpatch of buſineß, 
whilſt it depends in court, and he continues iz forms 
pauperis : Nor {hall any contract or agreement be 
made for any recompence or reward afterwards, 
And if any perſon offending herein ſhall be dif 
covered unto the court, he ſhall undergo the dif. 
pleaſure of the court, and fuch farther puniſhment 
as the court ſhall think fit to inflict : And if any 
pauper offend herein, he ſhall be diſpaupered, and 
never again be admitted in the ſame ſuit in forme 
pauperis. Vide Ord. Chan. 152. 

But although the clerks take no fees, ſtrictly 0 
called, of a pauper, yet they may make him pay 
for the labour of writing, which is after the rate 
of two-pence per ſheet. 

And it it be made appear to the court, that any 
pduper has fold or contracted for the benefit of his 
ſuit, or any part thereof, while the ſime is depend. 
ing. ſuch cauſe ſhall be thenceforth wholly dil- 
miſſed, and never again retained, | 

Formerly no proceſs of contempt at a paper”: 
ſuit was to be ſent to be ſealed, until figned by the 
Six clerk, who was to take care it ſhould not be 
vexatious or needleſs : But this is now altogether 


_ diſuſed. But the order of admiſſion is uſually pro- 


duced 


Ok Paupers. 
auper duced in the office, where the pauper has occaſion 
to paſs. 7 * 

And as a party may be admitted in forma pau- 
jeris at any time during the ſuit, fo he may be diſ- 
jaupered at any time, upon its being made appear 
0 the court, that he is of ſuch ability, that he 
ought not to be in forma pauperis. And in a caſe 
e ap. Hof this nature, where it was ſhewed to the court, 
Rolls that a pauper was in poſſeſſion, and received the 
on, rents of the lands in queſtion, the court ordered, 


tim to be diſpaupered; tho the defendant had a 


ward Noerdict at law, and might thereupon take a writ of 
74 by poſſeſſion, Sc. | 


orma Min forma pauperis in the ſame caule : But this hath 
it be been complained of as an abuſe ; for that it tends 
ids, nuch to the diſquier of the court, and encourages 
dif. the parties to be vexatious. Yet where *tis a matter 
dif. Wof conteſt, and the matter ſeems dubious, the court 
nent MWvill admit both plaintiff and defendant to fue and 
any defend in forma pauperis. Es, | 
and And if a cauſe goes againft a pauper, he ſhall not 
ria pay cofts to the defendant; but he may be puniſh- 
ad perſonally, as the court ſhall think fit: Yer ſuch 
7 {o poniſnment is very ſeldom inflicted. 
pay WI Plaintiff a pauper had a decree for the duty and 
rate Ncoſts, the Maſter taxed coſts as uſual for perſons 
not papers. On motion the court ordered plain- 
any uff and his ſolicitor to make oath before the Ma- 
his ter of what they had paid, or were to pay, and 
-nd-, that to be allowed, but no further. 2 Vol. Abr. 
dil- g 633. | | 
A perſon, by getting himſelf admitted a pauper, 
er's cannot diſcharge himſelf of coſts he was liable to, 
the MWprecedent to his admiſſion, Meſeley 68. 


ced cc 


Both plaintiff and defendant may be admitted 
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CHAP. 


Tv. 


Of ills, 


and an injunction bill, proceed we now t 

conſider other bills made uſe of in this 
court, viz. amended hills, ſupplemental bills 
croſs· bills, bills of interpleader, certiorari bill 
bills ro perpetuate teſtimony of witneſſes, bills of 
revivor, bills of review, and bills original after 
om. 


H - IN G before ſhewn what 1 is an origin | 


Amended bilk. 


N amended bill is but eſteemed a continus- 
tion of the original bill, and they two rec: 
koned but as one. And where any alteration is 
made in a bill before the cauſe is at iſſue, this is 
called an amended bill, and obtained by order of 
the court : And if you require an anſwer to the 
amendments, tis on payment of twenty ſhillings 
coſts : But where new matter happens pending the 
ſuit, and after replication, or that the cauſe is at 
ifſue, which matter is neceſſary for the plaintiff 
to let forth to the court, this cannot be done by 
way of amendment ; but ſuch new matter being 
diſcovered, you ſet it forth by a ſupplemental il 
which you draw and file of courſe, without any 
order for that purpoſe. 

Demurrer to bill, becauſe no repreſentatives were 
made parties ; afterwards, to help this defect, the 
plaintiff took out letters of adminiftration, and 
charged the ſame by way of amendment to the 
bill, having obtained an order for ſuch amend- 
ment. Objected, theſe were matters ariſing 4 

; the 


Df Bills. 
the filing of the bill, therefore proper for a ſup- 
pemental bill: and though this was pleaded to the 
bill, yet the plea was over-ruled, becauſe ſuch 
matters may be charged either by way of ſupple- 
mental or amended bill. 3 Will. Rep. 351. || can 
pbreys and Humphreys. | 

gina A bill may be amended where there are not 

w to proper parties. 3 Chan. Rep. 92. And if any 

thi orerſight in a bill is diſcovered, which requires an 
bills, N :mendment before an anſwer, the plaintiff may, 
vpon motion or petition, either amend or diſmiſs 
his bill; but if the defendant has appeared, and 
taken a copy of the bill, the bill cannot be diſ- 
miſſed without payment of coſts to be taxed. And 
after an appearance, if before anſwer, the plain- 
tif may alſo, upon the like application, amend 


249 


without coſts, amending the defendant's copy; 


nuz- and this is no more than an order of courſe. But 
rec if the plaintiff wants to amend his bill after the 
n is {Micefendant hath put in his anſwer, and he requires 
is ij an anſwer to the amendments, he muſt, by his 
er of counſel, either move the court, or petition to a- 
the Wmend the ſame on payment of twenty ſhillings coſts 
ling o the defendant, which he mult take care to pay 
the before he proceeds, otherwiſe he will be guilty of 
is at {WQ'rregularity ; and in this caſe the defendant muſt 
ntilß be ſerved de novo, and proceeded againſt as in the 
e by Ncaſe of an anſwer to an original bill, ſince an 
ing original and amended bill are in the eye of equity 
bill only one bill, and they both make up but one 
any MWeccord, | h 

| If a demurrer is put in upon a flip or miſtake 
were or otherwiſe) in the bill, the plaintiff may im“ 
the Wiidiately, after the demurrer is filed, obtain an 
and Norder, on paying the defendant's clerk twenty 
the I billings coſts, to amend his bill. But if the de- 
end- Fendant obtains an order for arguing the demurrer, 
after Wile plaintiff muſt alſo pay the charge of obtain- 


the -- 


Ok Bills. 


ing ſuch order, and alſo the twenty ſhillings coſts 
before he can amend his bill. 

Tis ſaid that the court, even after publication, 
and any time before heating, will, upon cauſe 
ſhewn, ſuffer parties to be added. Bur if a c. 
fendant be added after publication, the cauſe, x 
to ſuch defendant, muſt be heard upon bill and an. 
ſwer only. | | 

A bill may be amended (by order) by adding 
ſeveral tenants of a manor, in order to eſtabliſh a 
cuſtom. Nel. Chan. Rep. 114. 

A conveyance ſet forth in a bill without dat, 
amended by order. Vide Nel. Chan. Rep. 260, 


Supplemental bills. 


DUpplemental bills are brought upon diſcovery 
of any new matters ſince the original bill and 
anſwer, and other proceedings had in the cauſe, our 
in order to ſupply the defects of ſome former pto-· N yo! 
ceedings when it is too late to amend the ſame. 

They are brought in aid of a decree or account, 
or to ſupply the defect of ſome former proceeding; 
but it muſt be upon new matter difcovered ſince 
the hearing the cauſe, or pending ihe ſuit, 

Where new matter happens pending the ſuit, and 
before or after replication, which matter is neceſ- W 
ſary to be ſet forth to the court, it cannot be done Micati 
by way of amendment; but you may of courſe Mhatt; 
file a ſupplemental bill; which muſt be a diſtinct 
bill, reciting briefly the former proceedings, and 
then the new matter. 

Where a ſupplemental bill may be exhibited for 
diſcovery of more evidence, vide 2 Chan. Rep. 142. 
Boeve and Skipwith, 85 

Where a ſupplemental bill will lie, containing 
new matter, which the party has diſcovered fince 
the former decree; and at the ſame time a peti- 

tion 


The. 
edi! 
dy w. 
hen 
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ion of rehearing in nature of a bill of review 
maying that the former decree may be rectified in 
N OY at of by the bill. Barnard. 


coſts 


tion, 


cauſ 
a de. © bill of review a new ieee bill may 
e, „e added. Hi. 1682. Price and Keyte, 1 Vern. 


d an- 35. 

On a ſupplemental bill, the court, upon mo- 
'on, will give leave to add to the firſt 1 interroga- 
ories, ſo as the new interrogatories contain no- 


bing but what relates to the ſupplement. Ord. 


ding 
iſh a 
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date, Wan. 126. 

), Or, I think, you may file a replication to the 
fendant's anſwer to the plaintiff's ſupplemental 
jill, and obtain an order that ſervice of a /ubpana 
0 rejoin ret. immediate, on the defendant's cler 

very N court, may be deemed good ſervice on the de- 

and endant; and then draw interrogatories to examine 

auſe, Wour witneſſes touching ſuch new matters contained 

pro- your ſupplemental bill, in caſe the detendant has 
enied the ſame in his anſwer. 

unt, WY They are brought either before or after hearing. 

ing; here it is after hearing, it recites the former pro- 

ſinee Nredings, and the true ſtate of the cauſe, and then, 
way of ſupplement, adds the new matter, and 
and ben prays proceſs, as in an original caule. 

ecel- WM Where a ſupplemental bill is brought after pub- 

lone cation, *tis irregular to examine Witneſſes to A 

_ hater that was in iſſue, and not proved in the ori- 

in 


and . Bagnal, 1525. 12 Vin. Abr. 114. pl g. 

If there be no proof of the new matter in the 
for wplemental bill, it muſt be diſmiſſed, if ſuch 
42. oy is not fully admitted in the defendant's 

nſwer. | 
ng Where a ſupplemental bill is brought after pub- 
Ince ration, it is 2rregular to examine witneſſes to a 
etl” Witter that was in iſſue, and mo! proved in the 
tion original 


inal cauſe, and fuch proof not to be read. Bagnal 
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lowed, that the party might ſtate his own caſe 
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original cauſe, and ſuch proofs are not to be read 
2 Vol. Abr. Eq. 172. c. 4.—If there be no pro 
to the new matter in the ſupplemental bill it 
muſt be diſmiſſed. id. [Viae 2 Vol. Abr. Eg. (E 


P. 172.1 : 


Crofs bills. 0 

5 | othe 

Croſs- bill is a bill brought by the defendant And 
againſt the plaintiff in a former bill depen\W tem) 
ding, touching the matter of ſuch bill, or the fa end 
ſet forth in the defendant's anſwer to the plaintif veel 
original bill. crol; 
It is in nature of a defence, and was firſt o t 


more to his advantage, than he could by his an- 
ſwer. Moſeley 382. 0 | 

It muſt be brought before publication is paſſe 
on ſuch firſt bill, and not after, except the plaintif 
in the croſs-bill will go to hearing upon the depo- 


ſitions already publiſhed, becauſe of the danger oi for 


perjury and ſubornation, if the parties ſhould, a. the 
ter publication of the former depoſitions, examing oi 
witneſſes de novo to the ſame matter before exam. hen 
ned unto. Jide Nel. Chan. Rep. 103. ſelf 
Tf a bill is exhibited in one court of equity tha 
there may be a croſs-bill in another; as if the and 
mortgagor exhibits a bill to redeem in the Exche per 
quer, the defendant may bring a bill in Chancen tif 
to forecloſe: Per North, Lord Keeper, 1 Ven not 
221. But I moſt humbly conceive that this is no not 
adviſeable to be done. ger 
When a croſs-bill is put in, both cauſes com- tor 
monly proceed to be heard together, which cannot nt, 
be if one bill be filed after publication in the other the 
cauſe; unleſs ſuch laſt cauſe is heard on bill and co. 
anſwer, But if there be croſs cauſes, and publi-M an 
cation is paſt in both, and one of the plaintiffs o- 
; mils 
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mits to ſerve ſubpena's to hear judgment, his cauſe 
hall not come on at the ſame time with the other, 
except the other party conſents. 

Where there are crols-bills, the defendant in the 
irſt bill muſt generally anſwer, before he in the 
aſt ſhall be compelled to put in his anſwer : And 
by the courſe of the court the plaintiff in the laſt 
hill cannot have proceſs of contempt againſt the 
other till eight days after his own anſwer is put in. 


253 


dan And in caſe the plaintiff in the laſt bill ſhould at- 
pen tempt to make out proceſs of contempt, the de- 
fat fendant may obtain an order that he may have a 


tff's 
ſt al. 


caſe 
8 an- 


week or fortnight's time to put in his anſwer to the 
croſs· bill, after the defendant has put in his anſwer 
to the plaintiff's original bill. 


Bills of diſcovery. 


HIS bill lies for the diſcovery of an eſtate by 
one who had title to it; as by the (a) patentee(s) Carey 1. 
of the goods of a felon, or of one (5) outlawed, () Hardr. 
for outlawry is in nature of a gift or judgment to. 
„ 4 the King. So where A. (c) obtained judgment a- (-) vern, 
min gast B. and the defendant to defraud him of the 39* 399. 
Cami benefit of it, aſſigned his eſtate to truſtees for him- 
lt. A. may have a diſcovery, tho? it is objected, 
that this is in the nature of a foreign attachment, 
and that there could not be a diſcovery of a man's 
che perſonal eſtate in his life-time, But if the plain- 
ace tif in ſuch caſe has not taken out execution, it will 
Venn not be allowed. And it ſeems agreed, it would 
is noi not lie againſt the debtor himſelf, nor to have a 
general diſcovery from a third perſon, but only 
com: tor particular things. Where a lighter is overſet by 
anno negligence of the lighterman, or a ſhip takes fire by 
other the negligence of the maſter or ſhip's crew, theſe 
] and come within the reaſon of any common carrier, 
2bil- and therefore he ſhall have a diſcovery to enable 
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him to bring his action. Yer a plaintiff is not ad bran 
mitted to a diſcovery without verifying his title AM ralie 
(4)8 vin. (d) law. Treat. Eg. chap. 3. p. 123. cheſs 
* It was determined by the late Lord Chancello T 
Hardwicke, that the defendant was not obliged i fat 
diſcover by anſwer, whether he be a papiſt or not ¶ rant 
in that caſe on the marriage of Mrs. Pain with M. clan 


Snmitb, a ſettlement was made to uſe of huſband and A 


wife for their lives, and after to the firſt and other bill 
ſons of that marriage in tail, remainder to Mrs. PaiyMyhe 
in fee, who deviſed it to the defendant; and the billM#:u; 


was to diſcover if the deviſor was not a papiſt, i Mat 


which caſe the deviſe would be void; and on ple Hout 
to this bill, Lord Chancellor held, that defendant{Myte 
was not obliged to anſwer. Atk. 526. pl. 254. ef: 
Vin. Abr. 540. pl. 21. in notes. relie 


(e)This plea Whether a plea (e) of the ſtatute of limitations MI 1; 


over ruled, 


Bund. Rep. be a bar to a diſcovery, and whether the point au 
60. pl. 100. plea ought not to be conſidered firſt. 8 Vin. Abr. ano 


538. pl, 8. Earl of Broadalbine v. Earl of Cal cat. 
neſs. | | no 
Chancery never allows a bill of diſcovery in ad han 
of the eccleſiaſtical juriſdiction. Per Lord Hard: [ 
wicke. Ibid. pl. 9. Dun v. Balguy. the 
Bill for the diſcovery of a promiſſory note for Hos 
2751. ſuggeſting that it was given ex furpi cauſa, Nor. 
to {mother and make up a felony, Sc. Demurrer Wy 
to that part of the bill which ſecks a diſcovery if 
the note were not given to make up a felony, which 
is of a criminal nature, Sc. and the demurrer al 
lowed. 8 Vin. Abr. 543. pl. 6. Guiborn v. Ve- - 
lows, & aP._ 
Perſons who claim lands by a will or any other 
voluntary diſpoſition, having the law on their (ide, er 
are intitled as againſt an heir at law to a diſcovery {W'": 
of equity in deeds, relating to the eſtate, and to Wl 
have them delivered up, otherwiſe the heir might I fer 
detend himſelf at law by ſetting up prior incum- 
brances, 
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brances, and by that means hinder the trying the 
validity of the will. 8 Vin. Abr. 551. pl. 12, Du- 
cheſs Newcaſtle v. Lord Pelham. | 
Though no bill of diſcovery will lie on penal 
ſtatutes without waiving the penalty, yet the ad- 
rantage of pleading ir ſeems waived by partners in 


clandeſtine trade. Gz/b., £9. Rep. 186, 187. | 

A cauſe being brought to a hearing, where the 
bill was for a diſcovery only, the queſtion was, 
whether the bill ſhould be diſmiſſed, or the cauſe 
ſtruck out of the paper? And his Honour the 
Maſter of the Rolls ordered the cauſe to be ſtruck 
out of the paper, becauſe a bill is never diſmiſſed, 
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where the plaintiff prays no relief; for the words 


of a diſmiſſion are, The court ſeeing no caule to 
relieve, Sc. Moſeley 185. pl. 95. Anon. 

If a bill is brought to be relieved againſt a deed 
fraudulently cancelled by the defendant, and to have 
other deed executed, the plaintiff need not make 
cath of the loſs of the deed, becauſe he could have 


no remedy at law, though the deed was in his 


hands. Moſeley 192. pl. 104. in marg. 

If the plaintiff ſeeks to be relieved in equity on 
the matter of a deed, he muſt make oath of the 
los of it, but not, if he prays only a diſcovery, 
or to have it produced at a trial, or the like. Maſe- 
0 192. pl. 105. in marg. 


Bills of peace. 


Re? of peace are proper in equity. Fern. 
266, 

A bill ſhewing that one commoner had reco- 
vered one ſhilling, or other ſmall damages, againſt 
the plaintiff for oppreſſing the common, or for 
ung the common where he ought not; and there- 
fore that the defendant, another commoner, may 
accept of like damages for what is pail, to prevent 

Charges 
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charges at law, is in nature of a bill of peace, ar 
Proper in equity. Yern. 308. Eq. Caf. Abr. 7g 

1 8 
l Bill brought by one tenant of a manor, ſuggeſ. 
ing a cuſtom for the tenants of the manor of 4 
(of which he was one) to cut turfs in the mangr 
of B. to quiet him, and to have an iſſue direQe( 
as to the right, was the end of the bill. Thi 
bill is improper, and inconſiſtent with the natur 
and end of ſuch bills, which is, that where ſeyery 
perſons having the ſame right are diſturbed, on 
application to the court to prevent expence, and 
(to which each of them are intitled on their ſe. 
veral rights) multiplicity of ſuits, iſſues will be di. 
reed, and one or two determinations will eſtabliſh 
the right of all parties concerned on the foot of one 
common intereſt; but in all thoſe bills either al 
parties join, or a determinate number, in the name 
of themſelves and the reſt, prefer a bill; but in 
this caſe one only hrings the bill on the general 
right, and not on the foot of any particular d. 
ſtin& right. Bill diſmiſſed with coſts. Per Kin, 
C. Sel. Ca). in Chan. 74, 75. | 

Bill to eſtabliſh a cuſtom in the caſe of a com- 
mon perſon muſt regularly be founded on a trial at 
law, for when the right is ſettled it becomes a bil 
of peace. So where the city of London brought! 
bill for a cuſtomary toll for going through one ef 
their gates with a carriage. Defendant demurred, 
| becaule the toll was not eſtabliſhed at law, and de- 
murrer allowed. 2 Eg. Caf. Abr. 172. Pl. 


parat 


Bills quia timet. 


F A. being ſeized of lands in fee, grants a rent. 
charge iſſuing thereout, and after deviſes the 
lands to B. for lite, the remainder to C. in fee, and 


dies, C. may compel B. to pay the arrears, bo 
I ear 


fear all ſhould fall on C. in reverſion; although it 
has urged, that this was a remote. poſſibility, Chan. 
of. 223. N 

5 4 is bound for B. and has a counter bond 
om B. and the money is become payable on the 
riginal bond, equity will compel B. to pay the 
bt, though A. is not ſued ; for it is unreaſonable 
hat a man ſhould always have ſuch a cloud hang 


b. wer him. Per North. Lord K. Vern. 190. 

veral oY : Fs | | 

„ 00 Bills of interpleader. (a) (a What 
| 3 . een, may 
| and . 3 5 ring this 

r . Bill of interpleader is where two or more, bill as ts co- 
ww claiming the fame thing by different or me 


arate intereſt, pray the judgment of the court toetares. Vide 
which of them it belongs. — 
But that which is commonly called a bill of in- 250. 
erpleader, is that which is exhibited by a third 

jerſon, who not knowing to whom he ought of 

ght to render a debt or duty, or pay his rent, 

ears he may be hurt by ſome of the claimants; 

nd thereſore prays that they may interplead, ſo 

hat the court may judge to whom the thing be- 

Jongs, and he be thereby rendered ſafe on the pay- 

ent: As where two parties are pretending title 

it one and the ſame time to an eſtate, and are 


. araſſing and ſuing the tenants for nonpayment of 
e fen. Or where a man holds ſtakes at a horſe- 
dre, e, and the parties can't agree who won the 
de. Nach, yet both are ſuing at law for the money; 
and in many other caſes the party brings his bill 
of interpleader for claimants to interplead amongſt 
hemſelves, to whom the eſtate or money belongs, 
and to prevent his paying it twice over, and that 
ent. Nooceedings againſt him at Jaw. may be ſtaid till 
the e title be determined. And this he may do, 
and bether any ſuits be actually commenced againſt 
for im in law or equity, or is only in danger of be- 


Vol. I. 8 ing 
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DI. 386. 


defendant, in order to interplead and conteſt th 


% The bill money (a) or rent into court, for the benefit d 


muſt offer at 
leaſt, to. - 


bring the 
money into 
court, 
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ing ſned or moleſted by the parties. But to this 


bill he muſt annex an affidavit that he does not ex. f 
hibſt it by fraud or colluſion with all or either o 7 
the defendants, or of any other perſon or perſons "a 
but only to be indemnified, and to pay his rent o the 
debt ſaſely to ſuch perſon to whom this court ſhali vc 
order or adjudge the ſame to belong. pla 

Sometimes a bill of interpleader is, where o/ 


who is not party in the firſt cauſe, ſuppoſes he has 
ſeparate intereſt in the matter in queſtion, and 
brings his bill againſt the firſt or other det endant 
praying to be relieved according to his right: 
Vhereupon the firſt plaintiff makes the ſecond x 


right; or, if the firſt plaintiff does not make hi 
a defendant, then the defendant may exhibit his 
bill againſt all the other parties, and pray that 
they may interplead, and that the court may orde 
and decree to which of them the thing in demand 
belongs, and further as his cafe requires. Or, i 
there be no ſuit here between the pretenders, he 
who has ſuits at law brought againſt him, or is ii 
danger of trouble from both the claimants, ma 
file his bill againft them, and pray that they ma 
interplead ; and that the proceedings at law againil 
him may be ſtayed till the right be determined 
But the plaintiff who brings ſuch bill of inter 
pleader commonly offers by his bill to pay tix 


ſuch party to whom the court ſhall adjudge the 
ſame to belong: And in caſe he does not make 
ſuch offer, the court, upon application of eithe 
of the detendants, will order ſuch plaintiff to py 
the money or rent into court, or the Bank 0 
England, for the benefit of ſuch party to who 
the court, at the hearing of that cauſe, ſhall decree 
Rams, | 

To a bill of this nature the plaintiff muſt anne 
an affidavit, that there is no colluſion between pi 
and any of the parties, Sc. as before. ; 


Ok Bills. 

If a cauſe has been heard upon a bill of inter- 
pleader, and a trial at law directed to ſettle the 
right between the defendants, there is an end of the 
ſolt as to the plaintiff; ſo chat if he afterwards dies, 
the cauſe ſhall ſtill proceed, and there needs no re- 
vivor, each defendant being in the nature of a 
plaintiff, Ruled upon motion. 1 Vern. 35 1. [Vide 


* 2 Vol. Abr. Eq. (F) p. 173.] 

baz 

* Certiorari bills. 

ght: Certiorari bill in this court, is ſuch whereby 
Ind a a ſpecial writ of certiorari is prayed, for 
t the removing a cauſe from an inferior court of equity, 
> hi upon ſugg geſtion that the cauſe is out of the juriſ- 
* action of ſuch court; or that the witneſſes, or the 
that 


defendants live out of its juriſdiction; or upon 
ſome good reaſons given why equal Juſtice may not 
manihe had in ſuch court. So that a certiorari bill has 
ſomething of the nature of an injunction 99s as 
eo the juriſdiction of inferior courts. 

15 1198 A certiorari bill was brought to remove a cauſe 
ut of the Mayor's court, his witneſſes living out 


Kain Aug to an account not in controverſy in the 
Mayor's court. After examination of witneſſes, 
intel te defendant moved for a procedendo; and inſiſt- 
, that if the cauſe ſhould be heard here, he 
fit 0could not be relieved, not having any bill here; 
ge bot a procedendo was denied, the bill containing 
ther matters not determinable in the Mayor's 
eile curt; neither can the bill be divided: But the 
0 pan ſe, after hearing, was diſmiſſed out of this 
burt. Mich. 15 Car. 2. Rich and Jaques, 1 Chan. 
La. 31. 
decred Upon a certiorari bill the cauſe is brought on to 
aring ; the court, if they think fit, may either 
anneiend the cauſe back to be determined in the Mayor's 
S 2 courr, 


of that juriſdiction ; and inſerted other matters re- 
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ſometimes retained and decreed here, but oftener 


rior court, requiring him to certify, or ſend to thi 
court, the tenor of the bill or plaint there, with the 1 
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court, or detain it. It has been done both wap, 


ſent back; ſometimes after publication, and ſome- 
times after a ſubpæna ſerved to hear judgment, 


Vide 2 Vern. 491. | 4 
Upon motion and a certificate from the Six. cler * 


that the bill is filed, the certiorari writ prayed there 
by will be granted by the Lord Chancellor; and“ 
it is commonly directed to the Judge of the inte 


proofs and proceedings thereon, and upon or be 
fore the receipt of the writ, the plaintiff muſt en | 
ter into a bond, with condition, that the bill e& M 
hibited contains matter ſufficient to bear a certiorg 

” wg | ch 
71; and the plaintiff muſt prove the ſuggeſto | 
of the bill in 14 days after the return of the wit 
when that is done, fue out a ſubpænà and ſerve it 
then get the Regiſter's certificate that ſecurity dr 
given, and a certificate that the bill is filed, the 
draw a brief of the bill, and move for a certioran 
which being granted, draw up the order, pals ani. 
enter it as in common cales, and ſue out the cert 
rari and get it returned, then the bill removed mu 
be reingroſſed and filed as an original bill, and mon 
to file the certiorari, which is filed with the bill re 
moved; this being done, you muſt draw inter 
gatories to prove the ſuggeſtions in the certiota 
bill, file them with the examiner and examine you 
witneſſes; which done you muſt move or petitidt 
to reer it to a Maſter, and the examiner is to atten 


with the depoſitions ; but if it appears by the plain B 
tiff's own ſhewing in his bill below, that he live 

out of the juriſdiction of the inferior court, 5 1 
may, without proving any allegation, move the 
petition to retain the bill removed, and have li not 
order; after which the defendant muſt put in h or! 


anſwer, and you proceed as if the cauſe had beet 
original 
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originally brought in Chancery; but if it be ne- 
ceſſary to proceed upon the interrogatories, you 
muſt get the Maſter's report; if he reports the {ug- 
ceſtion of the bill proved, you move or petition 
0 retain the bill upon the Maiter's report ; in caſe 
you have not time to prove the ſuggeition within 
fourteen days, you may upon motion or petition 
get an order for further time, on affidavit of the 
remoteneſs of his witneſſes, or other good cauſe; 
if the ſuggeſtion be not proved within the time, a 
troceaendo may be awarded by the Chancellor to the 
inferior court. EY. Ca. Abr. 80, 81. 

The certiorari bond is to be entered into by the 
laintiff and one ſurety in the penalty of 100 J. to 
the Maſter of the Rolls and the ſenior Maſter in 
Chancery. | 

Not the plaintiff, but only the defendant in an 
interior court of equity, may remove the proceed- 
ings hither by certiorari. And though {uch defen- 
Gant, who is plaintiff in this court, is to examine 
within fourteen days after the writ is returned, as 
to his proving the ſurmiſes or ſuggeſtions of his 
bilz and giving the court juriſdiction ; yet the 
other ide is not to examine to, or publiſh any 
thing againſt it: But after the plaintiff's firſt exa- 
mination to prove his ſuggeſtions as to the juriſ- 
action, if the court retain the cauſe, both parties 
are to examine their witneſſes orderly, touching the 
merits: and to have publication paſſed in the or- 
dinary court. 


Bill to perpetuate teſtimony of witneſſes. (a) 


— 


(*) Bill to 
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plain 
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inall 


perpetuate 
the teſtimo- 


HIS bill muſt ſhew a title to the thing where- ny of vit. 
to the teſtimony relates; and on affidavit that e may 


be brought 


the witneſſes to prove it are old, infirm, ſick, and in the Chan- 
not like to live long; or that they are going to ſea, ©7 J. 


maica, tho” 


or beyond ſeas, whereby the party is in danger of a vili deven- 


ding here. 
3 loſing Barnatd. 270 
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loſing their teſtimony, Sc. and therefore the plain: 
tiff, on ſuch affidavit, may obtain an order to ex. ſuch 
mine them; (and if neceſſary, a commiſſion fol. If 
that purpoſe) and a /ubpzna is to be ſerved on à *t 
the parties intereſted, to ſhew cauſe, if they ca," " 
to the contrary. | * 

In a bill for this purpoſe, if the plaintiff prays bis 
relief, the bill ſhall be diſmiſſed. 2 Vent. 366, allet 

After the bill is filed, the court, on affidavi Part 


that the ſaid witneſſes are old, infirm, going be. lt 


after, under examination of witneſſes. [Vide 2 7, 


yond fea, Cc. if they are in the country, wil 
on motion or petition, grant a commiſſion accord- hcie 
ing to the prayer of the bill; or if they are within 
ten miles of London, will order them to be exs. 
mined in court de benz eſſe. But more of this here. 


Ar. Eg. 180.] 


Bills of revivor. 


ILL S of revivor are to revive ſuits, and all 
proceedings thereon abated. 1 Vol. Abr. Eg 
22. 5 
When any of the parties to a bill die, or if a 
feme (plaintiff) marries, regularly the ſuit abates; 
otherwiſe, if a feme ſole (defendant) marries per- 
dente lite, for ſuch marriage does not abate the ſuit, 
But with reſpect to an abatement by the death of 
parties, it muſt be by the death of ſuch as were ſo 
far materially concerned in intereſt, as to make it 
neceſſary to have their repreſentatives before the 
court, before the cauſe can be finally determined. 
If the plaintiff dies pending a ſuit, 'tis abated, 
and his executors or adminiſtrators muſt revive the 
cauſe before they can proceed thereon, and all the Ml 
orders for the revival of proceedings muſt be ſerved WM ab. 
on the adverſe clerk in court, to the end that he 


may 


* 
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pla ſuch revivor is right. | 

Fa fo If a defendant dies, the ſuit is abated; and if it 

on f ; a perſonal demand againſt him, the bill muſt be 

y can, revive and anſwer againſt the repreſentative of 
uch defendant, and the ſubpæna accordingly. And 

pray cis bill prays either an admiſſion or diſcovery of 

6 affets, from the legal repreſentatives of the dead 

Adavie party. Vide Abr. Eq. 8 3 4. 

1 be. It is generally held, that if the executor or ad- 

"al miniſtrator of the dead defendant admits aſſets fut- 


cord. 3 : | 
lion, this is good; but in ſome caſes the court 


ane not allow it to be ſo, tho' this rarely happens. 
"hens Indeed, if the heir or executor ſets forth the yearly 


2, alue of the real eſtate ſubjected to aflets, this is 
on admiſſion of perſonal aſſets, it may be in the 
power of the party to waſte or run away with 
them; for in this caſe, nothing but the perſon of 
the party is at ſtake; and there may be caſes where 


nd 21 two executors are appointed, and one refuſes ro 
. EH. aa, and the other, who is inſolvent, poſſeſſes the 
. whole eſtate or aſſets. And therefore, when any 
r if Hot theſe caſes appear to the court, and where the 
ates; party who poſſeſſes the aſſets is in dubious circum- 
Pei. ſtances, it is no new thing for the court to oblige 
- ſuit. WW bim to ſer forth the aſſers in ſpecie, to the end that 
th of me plaintiff may purſue and follow them, and 
ere fo know where they are, and how to be come at, 
ke t when he wants the ſame. But this rarely happens, 
e the and is only done in extraordinary caſes. 
ed, If two joint tenants exhibit their bill, and one 
ated, releaſes, this will not abate the ſuit as to the other. 
e the 2 Freem. 6. 
ll the 


By the ſpiritual law the death of the party never 
ved I abates any ſuit. 2 Roll. Rep. 20. 

at he Where a ſuit abates, the plaintiff may bring an 
my 84 original 


ficient in his hands to anſwer the demand in que-- 


good, becauſe the real eſtate can't run away; but 
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may take notice that the ſuit is revived, and that 


ö 
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E. 
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original bill or bill of revivor at election. 1 Ver. 
393” | 

On a plea in abatement for want of proper par. 
ties, it is diſcretionary in the court, either to if. 
miſs the bill without prejudice, or to give leave tg 
amend on payment of coſts of the day. 1 il 


Rep. 428. | ons 
The Attorney General of the Duchy exhibited If 
an information at the relation of one part one bur 
of coal - mines, againſt the others, the relator dies, ſto 
this abates the ſuit. Prec. in Chan. 1 3. — Vi pair 
2 Vol. Abr. Eq. 1. be fl 
Where the teſtator had pleaded to a bill, aud uch 
died before the plea was argued, the executor muſt? ! 
plead de novo : For the firſt cannot be argued noy, ;/ 
Micklethwaite ver. Calverly and Baker, Caſes inf I 
Equity Temp. Talbot 3. | the « 
The plaintiff, his heirs, executors or admin.; ur 
ſtrators, who have the right of ſuit by privity offi! 
blood, or repreſentation, may exhibit this bil tte 
againſt the other party, his heirs, Sc. eſpecially Cc. 
where the original defendant has put in a full an! 
ſwer to the plaintiff*s original bill ; unleſs the bill 8 
of e 


of revivor prays a ſpecifical diſcovery of the aſſet 
of the original defendant, or ſome other matter fene 
proper to be anſwered by the defendant to ſuch bil But 
of revivor, | 
But where ſtrangers, or even debtors to the "un 

_ eſtate, are made parties for a diſcovery of aſſets, and 
they ſhall never diſcover that to any one but ti ne 
the executor or adminiſtrator of the party, who ! 
alone can recover them, (eſpecially where the en, 
ecutor or adminiſtrator by his anſwer has admit: 
ted aſſets) for a ſtranger, where there is no privii 
of eſtate between him and the teſtator, ſhall never ind 
ſue ſtrangers who are no ways accountable to him. 7 
Indeed, if the executor or adminiſtrator appears "it 
Plainly to the court to be inſolvent, caſes ny l rf. 

un 


Pn Bills. | 
Fund out where the court will lay their hands on 
he afſets : But this ſcarce ever happens; nor can 
he court, ſtrictly ſpeaking, oblige any executor 
o give ſecurity to anſwer the debts, for it was the 
eſtator who made him his executor, and appoint- 
ed him to ſtand in his place, and if he waſtes and 
uns away with the aſſets, there is no helping of it. 
If the defendant's time for anſwering is out, the 
court will order proceedings to be revived. So 
tho' the defendant by his anſwer inſiſts that the 
plaintiff is not intitled to revive; for this ought to 
te he wn either by plea or demurrer; but if in 
and ach caſe it appears at the hearing that the plain- 
muſi uff had no title to revive, he can't have a decree. 
noy. 3 Will. Rep. 348. Harris v. Pollard. | 
7 i No anſwer is commonly neceſſary to this hill; but 
the defendant may for his own benefit, (altho* no 
anſwer is required by the bill of revivor) by way 
of anſwer or plea, ſet forth and ſhew cauſe againſt 


Very, 
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) dil. 
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 billMtic revivor ; as that the preſent plaintiff is not heir, 
cia e, That he ſtandeth not in the like caſe, nor 
Ian. hach the like intereſt, Sc. as in the former ſuit. 


e bil This bill muſt purſue the firſt bill; and in caſe 
afſer Wo! any material difference between them, the de- 
ater fendant may demur, and the bill be diſmiſſed: 
bill But if there be any new matter ariſing by the 
abatement, as aſſets in any heir's, or executor's 
the bands, the bill of revivor may pray a diſcovery, 
Nets, and a ſubpænaà to revive and antwer, in which caſe, 
it to the defendant muſt anſwer thereto. 
who If an executor or adminiſtrator on. a bill of re- 
e ex- "vor, by anſwer, admits aſſets, and the plaintiff, 
mit- upon coming in of ſuch anſwer, revives his ſuit 
ivih (chich is always done of courſe, by order of court) 
ever end proceeds in the original cauſe upon the revi- 
him. vor, he muſt not afterwards refer the anſwer for 


nears inſufficiency ; for this he ought to have done at 


be f it, before he proceeded to revive the original 
zund caule; 
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cauſe; and his doing thereof was an admiſſion 
the anſwer was full and perfect, or otherwiſe he 
might have excepted thereto, but then he coul 
not proceed to revive till he had got over that 

Int. 

A bill is brought againſt a man and his wife 
where the matter wholly concerned the wife 
they both anſwer, and the huſband dies: Here 
a bill of revivor muſt be brought againſt the vo- 
man, for ſhe ſhall not be obliged to abide by th; 
anſwer, which ſhe, together with her huſband, or 
ſolely as his wife, had formerly made ; ' becauk 
ſhe was then under coverture, and conſequently 
under the awe and influence of her huſband : But 
if the matter in queſtion remain in ſtatu quo, it i 
in her election, whether ſhe will abide by that an- 
{wer or not. 

Where a feme ſole anſwers, and afterwards Per. 
dente lite marries, the plaintiff may proceed again 
her without reviving, and the huſband ſhall be 
bound by the anſwer ſhe made whilſt fole; for 
ſhe ſhall not take advantage by her own act: But 
the huſband, in that caſe, is a party of courſe in 
all the proceedings in the cauſe ſublequent to his 
wife's anſwer : And there is no occaſion for a mo- 
tion for an order to make the huſband a party. 

But if a feme plaintiff marries, by her own ad 
ſhe abates the ſuit, of which the defendant may 
take advantage; and ſhe and her huſband mult 
therefore exhibit a bill of revivor, and ſerve a 
ſubpena to revive, and the time for anſwering be. 
ing out, it is a motion. of courſe to revive pro- 
ceedings, c. 

The death of a a party, as I obſerved 
before, abates the ſuit: So does the marriage of 
a feme plaintiff, 18 Car. 2. Hdambaden and Brewer, 
1 Chan. Ca. 77. | 


A com- 


Ok Bills. 
iſTion A commiſſion being granted to examine wit- 
iſe Mees at Algiers, the plaintiff died, by which in 
coudie;itneſs the ſuit abated, but the witneſſes were ex- 


tha mined there before notice of the plaintitt's death; 
„ee examination was held regular, as well in regard 
. v one of the witneſſes that was dead, as to another 
wife 
Here 


is caſe. 


" 0 The death of the wife, when they fue for what 
the they have a joint right to, ſhall not abate the ſuit, 


d, of (ary 81. for the whole intereſt ſurvived to the 


cauliuiband. | . 

ent So if the huſband and wife ſue in the wife's right, 
; * nd pending the ſuit, the huſband dies, yet the wife 
it i; 


may proceed. 3 Chan. Rep. 40. But otherwiſe if 
the ſuir had been concerning the wite's inheritance, 
Mich, 169 1. Shelberry and Briggs, 2 Vern. 249. By 
the death of one jointenant the ſuit does not abate. 
1 Chan, Rep. 69. Secus of tenants in common, for 


it an- 


Pen 


gainſt 


de night deſcends to their repreſentatives. 

ol ne plaintiff's death, after a bill of interpleader, 

* bates not the ſuit. Ruled on motion. 1 Vern. 
e in | 


5. 1 

Though by the death of the cęſtuy que truſs, the 
ſuit abates as to him; yet if there be a decree 
wainſt him and his truſtees, to convey, c. the 
raſtees are obliged to convey, for the death of 
ether party makes an abatement only guoad himſelf. 
If ſome of the plaintiffs refuſe to join in bring- 
Ing a bill of revivor, the others may bring ſuch 
bil, and make thoſe who refuſed defendants. And 
i defendant may bring a bill of revivor, as well as a, 
plaintiff, | | 

The court will order money out of court to a 
perſon intitled by a decree, notwithſtanding the 
eath of ſome of the parties. Mich. 1727. Eq. Caf. 
for. 2. between Finch and Lord Winche'[ea. 
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that was ſtill living. 3 Will. Rep. 195. Thomp- 
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, A deviſee cannot revive for want of privity a 
| mitted. 1 Chan, Ca. 174. | 
_ (e). An aſſignee may by ſcire facias; (a) Dunn an 
Allen, 1 Vern. 283, ſed vide 1 Vern. 426. S. ( 
Whether he may for want of privity, guære, by 
he may bring a bill of revivor. | 
On a deviſee's bringing an original bill in natyr 
of a bill of revivor, he ſhall have the ſame adva 
tage as an heir or executor ; and the defendant j 
not at liberty to make a new defence, or diſpute thi 
validity of the decree. 2 Vern. 548. | 
Upon a bill in nature of a bill of revivor again 
a deviſee, the deviſee cannot diſpute the juſtice o 
validity of the decree ; for then a deviſee woll 
be in a better caſe than an heir. 2 Vern. 672. 
A bill of revivor may be brought againſt a & 
viſee. Minſhall and Lord Mobun, 2 Vern. 672, hu 
ſee Moſeley 44. where the contrary is held by Loi 


Chancellor King. In a mutual account the defend 
ant as well as plaintiff may revive. Szowel and CoM fit 
Vide antea, Mich. 1727. Finch and Lord M incheſuſ vv 
That the defendant in any caſe may revive, as wlll ; 
as the plaintiff, [after a cauſe is heard and a der: 
pronounced] and if there are ſeveral plaintiffs who E 14; 
fuſe to join in reviving the ſuit, they may be mad: eſp 
defendants. | | 
If an adminiſtrator obtains a decree, but dies be yh 


fore inrolment, the adminiſtrator de bonis non mal hill 


- By this revive this decree within the equity of the * Statue E 
tat, it - . 

nated, that 30 Car. 2. c. 6. Owen and Curſon, 2 Vern. 237. 
an admini- | | 

niſtrator de bonis non, may ſue a ſcire facias, and take execution upon a judgment had in tht 
name of an executor or adminiſtrator, t 


po think, to revive a decree by /cire facias is, where 
the decree is ſigned and inrolled ; and where tis no! 
ſigned and inrolled, a bill of revivor muſt be brovgi! 


vide poſt (a) (J). | 


Ok Bills. 


ty aa A creditor admitted to come in may revive. 


n an 
8. C 


e, bu 


f the Duke of Richmond, If the plaintiff revives 
zoainft two only, when there were three defendants 
o the original ſuit, bis bill will be diſmiſſed. Cary 
78, queare. | a f ; 

Plaintiff may proceed againſt the huſband with- 
gut reviving againſt the adminiſtratrix of the wife. 
"ackſen and Rawlins, Mich. 1690, 2 Vern. 195. 

The heir or executor of the party dying may re- 
five. Ferrars and Cherry, Mich. 1701. 

(a) Tf the ſuit abates, the plaintiff may bring ei- 

ther an original bill, praying that a parallel decree 
may be made, or a bill of revivor, which revives all 
the proceedings had therein before the decree is ſign- 
ed and inrolled ; but if after, it ought regularly to 
be revived by /cire facias, Vide intra 2 Chan. Rep. 
67. 
efend Afrer a decree to account, and abatement of the 
1 Col fiir by the defendant's death, his repreſentative may 
Bee revive. Kent and Kent, Preced. in Chan. 197. 
s vl A bill of revivor upon a bill of revivor lies until 
dee the intereſt of the thing in queſtion be determined. 
ho refill Mich, 13 Car. 2. Hard. 201. Agreed per curiam, 
mac eſpecially in caſe of death. | 

f one be named a defendant in the original bill, 
who is yet alive, he ought not ro be named in the 
bill of revivor, for the ſuit never abated quoad him. 
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Je muſt be named in every bill of revivor after, be- 
cauſe he was not named a defendant in the original 
bill. Mich. 13. Car. 2. 8 

After a decree ſigned and inrolled, the ſuit is re- 
when cularly to be revived by ſcire facias. Sed vide 2 
is n ban. Rep. 67. Though in caſe of a decree (6) in- 
20g" rolled, a revivor by a bill hath been allowed good. 

1 Chan, Ca. 37. | 
all After a bill to redeem, and a croſs-bill, &c. de- 


creed, 


ad in the 
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rin. 1702. Eg. Caſ. Abr. 3. Pitt and The creditors 


Hard. 201. But if named in the bill of revivor only, 


or detendant be living. 


195. But 2, if a bill of revivor will not lie upp 


only, and then 'tis revived without anſwer, after ap 


Ok Bills. 
creed, a bill of revivor and ſupplemental bill. 7; 
G11b. 186. 

A bill of revivor lieth not upon a decree of a lone 
ſtanding ; but the party is to exhibit an origine 
bill. Alſo a bill of revivor lies not to revive a & 
cree made for coſts only. 1 Chan Ca. 2 Chan, Rey 


decree of a long ſtanding, in caſe either the plaintf 

— 

After a cauſe has {l-pt twelve months, there null 

be a /ubpena ad faciend altornat. 1 Vern. 172. [% 
hereatter Of reviving decrees. 

A bill of revivor may be brought either befor 

or after hearing; it is ſometimes brought to revine 


pearance, upon motion, ſuggeſting that the time fo 
anſwering is out. But where it is brought to re 
vive and anſwer, an attachment and all the ſubſe 
quent proceſs of contempt may iſſue as on an 
other bill, it the defendant anſwer not in time. 

Bill of revivor can only be brought by the hei 
as to the realty, and by an executor or adminiſtra 
tor as to the perſonalty. 

Where a ſuit abates, plaintiff may bring an ori 
ginal bill, or a bill of reviver, at his pleaſure. Yer, 
463. | 

Where no proceedings have been had for a year, 
the ſuit may be revived by ſubpana ſcire fucias ; and 
where you may revive by ſabpæna ſcire facias, you 
may at your election by bill of revivor. Chan, Ca. 
378. | | 

If there be more plaintiffs than one, and one dies, 
the reſt may proceed without reviving. So adm 
niſtrators, durante minore aetate, or infants when 
they come of age, no revivor needful. Part of the 
matter being omitted in drawing up the decree, a bil 
of revivor lieth to revive thoſe matters, and in this 
caſe went to the whole decree. 1 Chan. Ca. 37. 


Ok Bills. 
„A bill was diſmiſſed with coſts which were taxed. 
\ bill of revivor was brought ſingly for coſts, and 
"a lon is demurred to; it was ſaid in this caſe, that a bill 
rig revivor was not proper, but though the bill was 
e 2 d-Mfiſmiſſed, yet it was not ſo much out of court, bur 
1. Nell tat the party who was to pay the coſts was {till lia- 
> vporſe: to the proceſs of the court for ſuch coſts, as at- 
lain; echment, c. And here the demurrer was allowed. 
A bill of revivor was brought to revive all pro- 
e mulfcdings, and particularly an order by conſent; the 
Se efendant demurred to the bill, for that it ſought to 
rvive that order, whereas the feme was a party to 
be fon, and ſhe being married ſince her executorſhip, 
revineconſequently her conſent was determined; and the 
ter 2 emurrer was allowed. Hampden v. Brewer, 1 
me fo (ban. Ca. 7 7. 
to e After a decree to account, and an abatement by 
ſubſe efendant's death, his repreſentative may revive, 
n an both being in nature of plaintiffs. Prec. in Chan. 
. 97. 
ge hei The court may direct the ſuit to ſtand revived 
niſtra Without taking out a ſubpæna for that purpoſe. 
bernard. Rep. in Chan. 8g. 
in ori. In caſe of abatement it is not neceſſary to re- 
Verne againſt a defendant that has not anſwered. 1 
ern. 308. | 
year Plaintiff brings a bill of revivor, defendant plead 
; andi former bill of revivor, if that plea is not ſufficient 
5, your fome ſpecial circumſtances in the caſe, the court 
n. Ca"! order the cauſe to ſtand revived without /ubpe- 
Barnard. Rep. in Chan. 85. 
> dies, Bl Mortgagor brings a bill to redeem, an account is 
admi· Ndecreed, a report made, and diverſe proceedings are 
when lad in the cauſe, and the plaintiff is ordered to pay 
of the ots and deliver poſſeſſion.— The defendant (the 
a bill nortgagee) dies, the executor may revive this ſuit, 
n this # have the benefit of the order for coſts. 2 Vern. 
26, | | 
A Where 
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well as the plaintiff in caſe of an abatement. 2 Yery 
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Where there is a decree for a mutual account 


plaintiff on his own bill, may be decreed to pay the 
balance of the account, and defendant may revive zz 


297. | | 
MM aſſignee cannot bring a ſcire facias to revive 5 
a decree, unleſs the decree be ſigned and inrolled tor, 
but afterwards he may. 1 Vern. 238.—But th he 
Editor apprehends that he may bring a bill in na «cr 
ture of a bill of revivor. not: 
Baron and feme in right of the feme, exhibit . 1; 
bill, and the baron dies, the feme may proceed by; de 
bill of revivor. 2 Freem. 133. valic 
As bills of revivor are to revive ſuits, an d na 
ceedings thereon are abated, the order for the re E 
vival muſt be ſerved on the adverſe clerk in court forn 
to the end that he may take notice, that the ſuit iMcina 
revived, and that fuch revivor is right. Vide 27 4 [ 
Abr. Eq. 2. Note to Ca. 2. Rep. 


In an account both parties are actors, and eithet 
may revive. 1 Will. 743.— Select Caſes in Chan 
54.—1 Will. 263. f 

In a bill of revivor it may be neceſſary to inſert 
ſo much new matter as is needful to ſhew how the 
party becomes intitled to revive, Compyns's Re 


590. 

| In Backhouſe and Midaleton's caſe it was ſaid, that 
2 deviſce cannot bring a bill of revivor ; in this 
caſe a bill of revivor was brought, which was dil 
miſſed, but without prejudice to a new bill, whic 
was afterwards brought, ſetting forth the origine 
bill and the former proceedings; and this bill wat 
proceeded upon, and anſwered. An aſſignee cannot 
revive. Cheeſebrocke v. Hazlewood, 24 El. 

A ſuit cannot be revived in part, but the who 
proceedings, bill, anſwer, Sc. and all orders, mul 
ſtand revived. 2 Chan, Ca. 80. 

An executor (his teſtator dying after publication Moir 

| | o 


Df Bills. 
s not permitted to exhibit a new bill upon that 
matter whereby to make further proofs, but is to 
hold to a bill of revivor, and fo proceed upon exa- 
ninations ſo publiſhed in his teſtator's life-time. 

This bill is generally brought by a deviſee or 
purchaſer, who not being in privity with his teſta- 
tor, or vendor, cannot bring a bill of revivor ; tho? 
he ſhall have the ſame benefit and advantage of a 
decree as an heir or executor, and the defendant is 
not at liberty to make a new defence, 

Upon a bill in nature of a bill of revivor againſt 
a deviſee, the deviſee cannot diſpute the juſtice or 
validity of the decree, for then a deviſee would be 
in a better condition than an heir. 


vive 
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the 


| Na 
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He who claims only as heir by proviſo, or per 
ourt il formam doni, cannot revive, but muſt bring his ori- 
uit 19 cinal bill in nature of a bill of revivor. Ozbourne 
Val 


1. Uher 1721. Wingefield v. Whaley 1732. MS, 
1 Rep. 4 Vin, Abr. 432. Pl. 17. 2 
ithe 


* Bills of review. 


Bill of review is after a cauſe is heard, and the 
decree ſigned, complaining of ſome error in 
u, or miſtake appearing in the body of the decree 
or when ſome new matter is diſcovered that was not 
v tha tiſcovered at the time of making the decree. 

n ti For exhibiting of this bill, you muſt obtain an 
s dil Worder, either on motion, or petition, to the Chan- 


inſert 
„ the 
Rep 


bid chor, (tho* commonly on petition) which is ge- 
gina ncrally on depoſiting fifty pounds with the Regiſter. 


vac and there muſt be an affidavit annexed to the peti: 
anno on. {See more hereafter.] | = 

Ruled by Talbet Lord Chancellor, that if a de- 
ee be obtained, and that decree inrolled, ſo that 
the cauſe can't be reheard upon petition, the party 
an in no caſe ſet aſide this decree, or obtain relief 
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ation WMwiinſt it by an original bill; for then the decrees 
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Wherefore, the only remedy in ſuch cafe is by bill o 


a 
of the court would be oppoſite and contrary one to 
the other, which would breed the utmoſt confuſion: 


review, which mult be either for error appearing on 
the face of the decree, or upon ſome new matter, az had 


- a releaſe, reccipt, Sc. proved to have been diſco- 5 


demurrer, that there is no error in the decree ; be 


rent upon the face of the record, ſince the court 


vered ſince; tor unleſs this relief were confined to 
ſuch new matter, it might be made uſe of as a me- 
thod for a vexatious perion to be oppreſſive to tlie 
other ſide, and for the cauſe never to be at reſt, ; 
Wil. Rep. 371. Taylor v. Sharp. © | 

The bill of review is in nature of a writ of error 
at common law; it recites ſhortly all the proceed- 
ings with the decree ; and here it is to be noted, 
all decrees are to be inrolled from the original pro- 
ceedings ; they are not inrolled from the Regiter 
recitals of the decree, becauſe the Six-clerk certifies 
he has examined them with the records, and tha 
they agree together. 

The bill of review is to aſſign proper errors againſt 
the decree and proceedings; it muſt be error appa- 


can't judge beyond that. If any new deed is found 
out, or a new diſcovery, ſince the hearing, whic 
the party had not knowledge of at the hearing, and 
has ſince then come tothe knowledge thereof, he muſſ 
annex an affidavit of the matter, and pray an anſue 
from the adverſe party; and he mutt, upon filing 
his bill of review, ſerve the party with a /ubpzna ad 
revivendum. 

The party, generally ſpeaking, puts in the uſual Int: 


rarely anſwers, unleſs ordered by the court. 
There was once a precedent where ſuch a decreed wa 
was allowed, though the party had ſince the dect. 
come to the knowledge of two, letters, which ſeemed 
to overthrow the decree, and all the proceeding! 
depending thereon ; and the court in that caie 
T I | wWoule 
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would not put the party to anſwer to thoſe two let- 
ters, but allowed the demurrer. The reaſon given 
in this caſe was, that the party might have found 
out theſe two letters before the hearing, ſince he 
had them in his cuſtody; and if that practice 
ſhould take place, it might overthrow all the decrees 
in the court; and if this ſhould be allowed as a pre- 
cedent, a man might take up his defence when he 
pleaſed, whereas his whole defence ought to be 
made at once, and before the hearing. It was ſaid 
the Lords reverſed that allowance of-the demurrer, 
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rrognd ordered the party to anſwer the bill of review. 


eed- 
ted, 
Pio: 
{ter's 
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ide the caſe of Henrigues and Jacobſon. 

The demurrer being ſet down to be argued, the 
he court proceeds to affirm or reverſe the decree, 
nd the prevailing party takes the 50/7. depoſit. 

Forgetfulneſs or negligence of parties under no 
ncapacity, no foundation for a bill of review. 

No objection to be made upon a bill of review, 
hat is not aſſigned for error. Walkins ver. Price 
718. 4 Vin. Abr. 414. Pl. 6. 

In a bill of review, a new ſupplemental bill may 
e added. 1 Vern. 135. 

Objections to a Maſter's report cannot be aſſign- 
(for error upon A bill of review. 

Bill of review cannot be brought after twenty 
ears, though error appear in the decree. Chan. Ca. 
$2, 8 
No bill of review on a decree on the ſtatute of 
haritable uſes. Chan, Ca, 385. 

Infant may bring a bill of review. Chaz. Ca. 384. 
Plaintiff allowed to bring a bill of review with- 
ut paying coſts in the original cauſe, he ſwearing 
e was not worth 401. beſides the matters in que- 
on. Vern. 261. 

Plaintiff not allowed to bring a bill of review, 
tlefs he would perform the decree, or would ſwear 
Was unable to do it, and would ſurrender himſelf 
12 to 
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to the Fleet, to be there until the matter of the bil 
of review was determined. Vern. 117. 

Fine and non- claim, is a good bar to a bill gf 
review. 2 Vern. 190. | 


Appeal to the Houſe of Lords from a decree i 
Chancery, and upon the petition of the appellant, banc 
to examine witneſſes in the cauſe, it was rejected cont 
and the petition diſmiſſed ; the appellants the bein 
brought a bill of review, and it was decreed that th; m1 

aid, 


defendants ſhould either anſwer the bill of review 
or demur on the errois in it, without coſts on «© 
ther ſide ; and the benefit of the order of diſmiſſioM!?'®! 
by the Lords was ſaved to the defendants. Fc bv. 
469. . | | h 8 

In a bill of review you may have a new ſupple 
mental bill. 1 Vern. 135. 


Bill of review and error aſſigned in the decree 4 
Plea and demurrer thereto—Demurrer in part .! 
lowed, and in part over-ruled. Finch 36. bu! 

Bill of review not allowable on a decree of com En 
miſſioners of Charitable uſes ; examined in Chan 's! 
cery, and confirmed in part, and altered in part l 
So certified on reference out of Chancery to Sir Me 
Crew, C. J. Sir John Walter C. B. Sir W. Jones an ue 
Sir George Crook. ——— And Jones ſaid, So it is uo“ t 
a decree made upon the Stat. 37 H. 8. (tythes i?) 
London) by the major part, and confirmed by tit 8 
Chancellor. Cro. Car. 40, 350, 351. [Vide 2 t 
Abr. Eg. (G) p. 173.] | 7 

3 on 
Bills original after decrees. > 


A* original bill may be brought to execute une 
confirm a decree; or to carry an act of Par 
hament into execution, or to revive or inforce t 
performance of decrees. A decree has been & 
plained by original bill, upon a matter ſubſequen 


to the decree ; but may not be explained on a mat 
t 


e bil 
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xr precedent to it. And this bill lies to put a pe- 
riod to a temporary decree, Sc. After a decree for 
enjoyment of lands, a ſecond bill may be exhibited 
{or the mean profits, and for farther aſſurance, Sc. 
A feme covert, after ſeparation from her huſ- 
hand, had a decree for alimony, which decree was 
confirmed on a bill of review ; but the huſband 


being willing to be reconciled to his wife, and to 


cohabit with her, exhibited an original bill to ſet 
aſide the decree ; and it was held by Finch, Lord 
Keeper, aſſiſted by North, Chief Juſtice, to be a 
proper bill. 1 Chan. Ca. 250. Where it is ſaid to 
have been reſolved, that where a decree is tempo- 


rary, or for ſpecial ends, an original bill lies, to 


hew that the purpoſes of the decree are ſatisfied, and 
to put a period to it. Vide 2 Chan. Rep. 128. 

An original bill to execute a decree. of lands 
zzainſt a purchaſer, who claimed under parties 
bound by that decree, has been allowed good on a 
demurrer put in by the defendant. 1 Chan. Ca. 
231. | 
i a bill be brought to have the benefit of a for- 
mer decree, the plaintiff cannot examine witneſs, 
much le's the ſame witneſſes to the matters in iſſue 
in the former cauſe ; but on ſuch a bill the court 
may examine the juſtice of the former decree ; but 


then it muſt be by proofs taken in the cauſe where- 


in that decree is made. Per cur', 2 Vern. 209. 
Vide 1 Chan. Ca. 45. where it is faid, that no ori- 
ginal bill ought to be brought to explain a decree, 
on any matter precedent to the decree. 

A decree cannot be ſer aſide by an original bill, 
unleſs in caſe of apparent fraud. Caſes in Eg. Temp. 
Talbot 3or. | | 

An original bill, barely in nature of a bill of re» 
viror, to revive or inforce former proceedings, and 
not more comprehenſive than a bill of revivor only, 
does not open the firſt decree to have it look'd into; 

„ but 
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5 FT ER the bill is drawn, ingroſſed, &,. 
| A according to the inſtructions before given, 
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but if it be to enforce a decree, or carry it farther 


then it opens the cauſe. Paſch. n Vare anꝗ de 
Wordall. Eg. Caſ Abr 83. at th 
After a decree inrolled the party can have no e ofic 
lief by an original bill. 3 Vill. Rep. 371. we the « 
2 Vol. Abr. Eg. (II) p. 177 ] ; N 
dete: 

CHAP, v. ay 

or f 


Of the method of f. ling bills, and of ſubpœni Ide. 
and other proceſſes to inforce appearances ¶ Ane 
with ſome ooſerc ations on * in ge- | 
neral, 


it is to be carried to a clerk in court to be 
filed; who farſtenters it in his cauſe-book, and then 


in the genera] bill-book, at the welt end of the of ö 
fice, after which he marks it at the top with the day ard 
of the month and year, and ſubſcribes his name at 1 


the bottom on the left ſide, and then delivers it to 
his Six-clerk, if in his ſtudy, to be filed; but i 5 
the Six-clerk be abſent, he puts it over his ſtudy 
door, and the Six-clerk, having entered it alſo in h Vet 
book, files 1t. 


This being done, the elerk in court or ſolicitor © 

makes out a /ubpena note thus: us 

nd 

Sul pæna C. D. Gent, to appear in Chancery ret. lac 

at the ſuit of A. B. E/q; mi 

And he muſt put his name at the bottom of the » 
note. . 

This being entered i in his ſabpæna book, is to be N 


carried to the ſubpana office with 4s. if but one or 
two defendants names, but if three defendants 
names, 


to infoxce appearances, &c. 


names, you pay 45. 6d. upon which they make out 
the ul pæna, and get it ſealed, after which it is left 
at the clerk in court's ſeat by the bag-bearer of the 
office; or if beſpoke by the ſolicitor, it remains in 
[the office for him to ſend for or fetch it. 

Mate; a man and his wife are reckoned but one 
defendant in a ub pæna, and no more than rree de- 
fendants can be put into one ſubpæ na. | 

A ſubpena is a writ by which perſons are called 
or ſubpcenaed into Chancery to anſwer a bill, where 
ena the common law hath provided no ordinary remedy : 
res of And it is the firſt and leading procels of this court. 


of gail 8 ſetting down cauſes, and 


bearings. 


UBLICATION and hearing of the cauſe, 
are not to. be of one N, unlefs by n 
order. 
Where a rule is given to ok publication, and an 
order to enlarg 
to paſs by order. 
Every ordinary rule expires that day ſe'n- night. 
A rule is founded on ſome general order, or 


petition. Chan. Ca. 326. 


When a cauſe is ſet down upon depoſitions, you 


ict muſt ſhew the ſame to the Six-clerk, (if ſer down 

with him) and acquaint him when publication paſſed, 

and whether by rule, order, or conſent ; and if the 

. ame is ſet down the Term pub'ication paſſed, you 
mult ſhew the order for that purpoſe. 

All parties may have recourſe: to the Regiſter's 

F the book without fee, to ſee how the cauſe ſtands, that 


they may be ready at the day of hearing; for if no 


to bell body attend when it is called, it will be ſtruck out 
ne or of the Paper. 8 

dants If the plaintiff can proceed to a hearing, without 
mes, X:S proof, 


ge it obtained, then publication is ſaid 


courſe of the court, and iſſues without motion or, 


' a 
Rt 
+ TOR 
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to ground a decree, But if on hearing, the coun 
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proof, on bill and anſwer, it is the beſt, provided 
there be a ſufficient matter for the court whereon 


is of opinion there is not a ſufficient foundation for 
a decree, they will either diſmiſs the bill, or give 
leave to reply, on payment of coſts. _ 

Where a plaintiff proceeds ſo far as to proof, and 
upon the hearing it appears that he might have had 
full relief upon bill and anſwer ; notwithſtandin 
he is to be relieved in the ſame cauſe, he ſhall pa 
coſts to the defendant. 

A note of all cauſes, Sc. ſet down for hearing; 
is to be fixed up in the Regiſter's office two days 
before the ſame are Noc to be heard. Ord, 
Lord Clar. 


Form of a 3 fo 8 wer, 


G E 0 RGE the third, by the grace of God, of 

Great Britain, France and Ireland, King, defender 
of the faith, &c. To A. B. C. D. and E. F. greeting. 
For certain cauſes offered before us in Chancery, ve 
command and ſtrictly injoin you that, laying all other 
matters aſide, and notwithſtanding any other ex. 
cuſe, you perſonally appear before us in our ſaid 
Chancery the day of inſtant [or next 
enſuing} whereſoever it ſhall then be, to anſwer con- 
cerning thoſe things which ſhall be then and there 
objected to you, and to do farther and receive what 
our ſaid court ſhall have conſidered in this behalf; 
and this you may in no wife omit, under the pe- 
nalty of one hundred pounds: And have there this WW | 
writ. Witneſs ourſelf at Weſtminſter oe eng day Wir: 
of —— in the —— year of our reign, Nas 


| Note; The odio on the writ is thus: By Net 
the court to anſwer at the ſuit of G. K. Ir | 


To 


to inkoꝛce Appearances. 


To each of theſe ſubpæna's containing more 


the plaintiff's name, and the day of appearance, 
Ge. And there cannot be above three defendants 
names in one ſubpana. But as huſband and wife 


and e accounted but as one perſon, fo their names are 
had Milo accounted but as one. You muſt take care, or 
ding Mather the officer of the Subpæna office, who makes 
| pay eur the ſubpæna, ought to take great care, that there 


te no miſtake in the body of the /ubpena ; for if 
there is, and any of the defendants find it, he may 
tke advantage of it, and refuſe to appear to the 
plaintiff*s bill; and if proſecuted for want of an ap- 
rarance, he may refer the ſervice of the ſulpæna for 
regularity, and obtain coſts ; and the officer of the 
pæna office who made out the ſubpæ na is in ſtrict- 
els liable to pay thoſe coſts. 


hen the - defendant lives in town or within ten 


fiat, for it may be returnable any day in Term. fe 


Mr. Solicitor General moved for a ſubpoena re- 
mable immediately againſt Mr. Huggins, (who 
Ns committed to Newgate for murder, of which he 
Fa indicted, and a ſpecial verdi& found, but not 
et argued) and that ſervice of it on the turnkey, 
r keeper of Newgate, might be good ſervice, be- 
uſe his ſervant had denied them acceſs to him. 


To Lad 


mes than two, there are two labels or ſmall ſlips- 
f parchment, containing all the defendants and 


A ſubpana to anſwer is returnable immediate; 
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les; and on an (a) affidavit made and filed there. M 
% you may either petition or move for an order may ſue 
br a ſabpæ na returnable immediately againſt the de On 

ndant, and then carry your order and præcipe FO ee 
| ſubpena, ret. immediate to the Sub pæ na office for & gu. of 


hich ſubpana to be made out: But theſe ſubpang's the court, 
17 4 4 Without t 
ire ſeldom made out but in Vacation time; for in uiid 


erm time 'tis needleſs to have it returnable ume - e becauſe 
s pre- 
med al- 
ways to at- 

tend. Mojeley 42s 
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Lord Chancellor King. 59 o'Þ 

No proceſs can be ſerved on a priſoner committe, 
at the ſuit of the crown, without leave, though i Ter 
he once appears, you may go on againſt him; buMcluſ 
as I am one of the commiſſioners of Oyer and 7,M Tt 
miner, before whom he was tried, I will make au; be 
order, that the keeper of Newgate ſhall admit yo ſubp, 
in, to ſerve the proceſs on Mr. Huggins. MejzlWattet 
237. Pl. 428. Aon. | diate 


If the defendant lives in London, the affidavit is thus M" m 


may 
cour 


Between A. B. plaintiff, _ WP 

| C. D. defendant. E 

B. the plaintiff in this cauſe maketh oath proc 
that the defendant C. D. lives in Friday. rer proc 
(or other place) in the city of London. ad 


Sworn, & 
But if the defendant lives near London, then th 
affidavit is thus: | 


B. &c. maketh oath, that the defendant C. D 
lives at, &c. which ſaid place is about 
miles diſtant from London. | 


For a petition for a ſubpcena returnable immedi}M.... 
ately, vide petitions. HY 

And where there are many plaintiffs, all of then x; 
need not be named either in the præcipe or writ 
but only ſay, at the ſuit of the firſt plaintiff and o whi 
thers; or if there be two plaintiffs, ſay the fir 
plaintiff and another: Bur all the defendants are Mad 
be named. 


When a ſubpoena is returnable on the laſt day 6 
the Term, and the ſubpoena ſerved that day befor an 
the riling of the court, if the defendant lives twenty; 


miles or more from London, he has eight days af I 
to appear in and no more; and if ſerved in Lon of. 
or within ten miles thereof, he has but four days i 4 
appear in; and a defendant living twenty miles 0 fal 

| | m 


to inkoꝛte Appearances, &c. 


may have a commiſſion to take his anſwer in the 


itteꝗ country, returnable the firſt return of the next 
gh i rerm; but living in London he has eight days ex- 
buff duſve from the day of his appearance to anſwer. 

Jer Upon a ſubpoena returnable immediatè the party 


de 2 
t yo 
e ele 


xs bound to appear in four days after ſervice of the 
ſubpoena, and if he does not anſwer in eight days 
ifter appearance, then an attachment may imme- 
dately after be made out againſt him. And here 
t may not be amiſs to obſerve, that there muſt be 
fifteen days between the teſte and return of every 
proceſs of contempt after the ſubpoena ;, that is, 
where the defendant cannot be arreſted on ſuch 
proceſs z for where you arreſt the defendant on ſuch 
proceſs, you may make that proceſs returnable when, 
ind as ſoon as you think fit. | 

A ſubpoena may be made returnable and ſerved 
the (ame day on which *tis ſealed ; but it muſt be 
krved before the court riſes, otherwiſe it is not good 


thus 


oath 


Arte 
, & 
en th 


CY 


thereto. | 


t muſt be ſerved before noon of the laſt day 


of the return; and is good ſervice in the, night, if 


medi deore the return, or on a Sunday, if the ſubpoena be 
mn (5 returnable that day. 

tdi yen the buſineſs is done at a General Seal, you 
7 pay as aforeſaid; but if it be at a Private Seal 
10 55 (vhich in caſes of great importance may be neceſſa- 
i you pay two guineas for opening the Seal, over 
are And above the fees of the writ; but you pay no 
Fir more than 3s. 64. extraordinary for ſealing every 


2 common writ, where a Private Seal is obtained on 
any extraordinary occaſion, for ſealing a commil- 


K yy on of bankruptcy, or the like, 
Londl This writ is to be ſerved before the return there- 


of, either by delivering the writ itſelf under ſeal to 
de defendant, or by ſhewing him the ſame under 
kal, and delivering him the label thereof. And when 

| | there 


Jays t 


iles ol 


ms 


krvice, and the defendant is not bound to appear 
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there are more perſons than one in the ſubpoena, i 
uſual to have a label, which is always perſonally 
ſerved on the firſt of the defendants you can mes 
with, and the body under ſeal ſhewn to him: Ane 
if there be three defendants, you have two labels t 
your /ubpoena, and the next defendant you can mee 
with, you muſt alſo perſonally ſerve with the othe 
of the labels, and alſo ſhew him the body unde 
ſeal ; and then the body of the ſubpoena under ſe 
may either be delivered to the laſt defendant, or i 4 
may be left at his dwelling-houſe with one of hig jp 
family, or with the maſter or miſtreſs or ſervant of 
the houſe where the defendant lodges. And the 
body of the writ under ſeal muſt always be ſhewnt 
ſuch defendants as are ſerved with labels. 6 

A. that ſerved the ſubpoena depoſed, that he hungM* 
the ſame upon B's door, and within half an hour. 
after ſaw him abroad with a writ in his hand, which; 
he ſuppoſed to be the ſubpoena. Attachment z but 
warded, and B. committed to the Fleet for his non fav 
appearance. Cary's Rep. 57. Kichers and Stillman dee 
Ii is conceived that the label ought to be left witii id 

the party himſelf, and that the leaving thereof with 

his wife, or ſervant, has been often doubted whetheſ v 
it be good ſervice or not; but any neglect of thi 
kind ſeems to be ſalved by the parties ſubſequent 
appearance, | 


Affidavit of "ſerving a ſubpœna 70 appear. A 


Between AH. B. plaintiff, 0 1 
C. D. defendant. of t 


(> H. of, &c. maketh oath, that this deponent laid 
did on the day of — laſt paſt, ſerve i cep 
the defendant C. D. with a /u&poena, iſſuing out af cet 
and under ſeal of this honourable court, by deliver- ſeal 
ing the body of the ſaid ſubpoena under ſeal, & lam 


aforeſaid, unto L. the wife of the ſaid: _—— tt 
| 4 c "Ih 


onally 


hung 
hou 
WIC 
nt a 
non 
Iman 
t wit] 


with 


lethe 
F this 
quent 


V. 


to inkozce Appearances, &c. 
C, D. at * his the ſaid C. D.'s houſe or uſual place 


nanded to appear in this honourable court the 
tay of — at the ſuit of the above-named 
plaintiff, as appeared unto this deponent by the la- 
hel of the ſaid ſubpoena. | 
G. H. 


Sworn, Ge. 


Afidavit of ſerving a ſubpoena on the day of 


return. 


Between A. B. plaintiff, 
C. D. defendant. 


CH. of, Sc. maketh oath, that he this deponent 

* did, about the hour of ten of the clock in the 
forenoon of the —— day of ——— perſonally 
frve the defendant C. D. with a ſubpoena, iſſuing 
cut of and under ſeal of this honourable court, by 
kaving the body of the ſaid ſubpoena with the ſaid 
defendant C. D. under ſeal as aforeſaid ; by which 
lad /ubpoena, &c. (as in the former.) 


Where ſeveral defendants who are inſerted in one 
ſalpoena are ſerved, the affidavit is thus: 


Between A. B. — — — — plaintiff, 
C. D. E. F. and G. H. defendants. 


A B. of, Sc. maketh oath, that he this deponent 
did on, Sc. perſonally ſerve the defendant 
C. D. with a ſubpoena iſſuing out of and under ſeal 
of this honourable court, by delivering unto the 
lad defendant a label of the ſaid /ubpoena ; and this 
deponent did at the ſame time ſhew unto the ſaid 
defendant the body of the ſaid ſubpoena, ſo under 
ſal as aforeſaid ; and this deponent did alſo on the 
lame day deliver another label of the ſaid /ubpoena 
to the defendant E. F. and at the ſame time _— 

: im 


f S the place be 
of abode, ſituate in Fleet-Street, London; by which left oor. the 


kid /ubpoene the ſaid defendant C. D. was com- re eg 
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him the body of the ſaid ſubpoena ſo under ſeal Pie, 
aforeſaid ; and this deponent farther faith, that Heng 
did on the —— day of ——e— ſerve the other de! * 
fendant G. H. with the ſaid ſubpoena, by leaving th 18 
body of the ſaid /ubpoena ſo under ſeal as afortſad or 
at the dwelling-houſe of the ſaid defendant G. Wl 
with a perſon who informed this deponent he was W's { 
ſervant to the ſaid defendant G. H. by which fad a 
ſubpoena the ſaid defendants were directed to appeal it 
in this honourable court the —— day of Kavi 
at the ſuit of the ſaid A. B. as appeared to this de 
ponent by the label of the ſaid ſubpoena. 

A. B. Sworn, Ge 


It has been held good ſervice (if a perſon keep 
the door of his houſe ſhut, and refuſes to open it 
to leave the writ under ſeal hanging upon the doo 
of the houſe, or to put it into the houſe under the 
door, or within the windows; but none of the 
are good ſervice, unleſs it can be proved that ſuch 
ſubpoena afterwards came to the defendant's hands, 
and that he was in the houſe at that time, or hac 
notice of it, &c. and if the defendant cannot be 
found, or be beyond the ſeas, on affidavit thereof, 
if the bill is to be relieved againſt an action at com- 
mon law, then the court will, on motion or petition, 
grant an order that ſervice on his attorney at law, bel 
deemed good ſervice of the defendant ; and ſuch 
order * ſubpoena being ſerved on ſuch attorney, 
he is bound to appear; and if he refuſes, on an aff- 
davit being made of ſerving ſuch attorney at lau 
with ſuch order and ſubpoena, and the affidavit be- 
ing filed, you may make out an attachment againſt 
the defendant for want of an appearance, and there- 
upon move the court for the common injunction to 
ſtay the defendant's proceedings at common lav 
againſt the plaintiff, which is granted of courſe; 
ſo where a e is had againſt the huſband = 
85 a f W] e, 


ſeal 1 


hat h 
er de 
No th 
reſaid 


G. | 
Was 


n ſal 


1ppea 
Ms de 


„ Ge 


keep 
en It 
do 


er the 
the 
t ſuch 
ande, 


r had 
Jt be 


ereof, 
com- 
Ition, 
w, bel 
| ſuch 
They, 


afff- 


t law 
t be⸗ 
rainſt 
here- 


ON to 
| law 
urſe; 
and 
wife, 


to infoxce Appearances, Kc. 


ife, ſervice on him alone, and giving notice of its 


ing againſt him and his wife, is good as to both. 
f a /ubpoena be ſerved on the ſame day on which 
tis returnable, if it be before noon, or at any time 
ore the riſing of the court, the ſervice is good. 
nd if a ſubpoena be ſerved the ſame day on which 
is ſealed, if it be before the riſing of the court, it 


alſo good. The defendant being duly ſerved 


ith a /ubpocna, and not appearing, upon an affi- 
lit thereof, an attachment may be iſſued againſt 


m; the form of which is as follows, 472. 


Attachment. 


PEORGE. the third, by the grace of God, of 


Great Britain, France and Jreland, King, de- 


eder of the faith, and ſo forth; To the Sheriff of 


„greeting. We command you to attach 
, fo as to have him before us in our court of 
hancery whereloever the ſaid court ſhall then 


be, there to anſwer to us as well touching a con- 


opt which he, as it is alledged, hath committed 


painſt us, as alſo ſuch other matters as ſhall be 


gen and there laid to his charge; and farther ro 
form and abide ſuch order as our ſaid court ſhall 
ike in this behalf: And hereof fail not, and bring 
lis writ with you. Witneſs ourſelf at Weſtminſter, 
It — day of in the year of our reign, 


Þ 


To the bottom of this writ, on the right hand 
Ile, put the ſurname of the Maſter of the Rolls, 
d the. Six-clerk in whoſe diviſion the writ is 
ade out : And indorſe your writ, By the court, at 
e ſuit of A. B. for want of an appearance, or for 
ont of an anſwer. And about the middle of the 


lick of the writ put the ſurname of the clerk in 


burt that makes out the writ, | 
Vie; You may move the court, or petition his 
Honour 
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HFonour the Maſter of the Rolls, to have it retur 
able immediately if the defendant lives within t; 
miles of London. The ſame affidavit will do; 
for a ſubpoena returnable immediately; but for 
Petition, vide under that head. Ts | 
If a non eſt inventus is returned by the Sheriff & 
proclamation directed alſo to the Sheriff, iſſues ; 
gainſt him; the form of which is as follows, viz, e 


The writ of proclamation. 


GEORGE the third, by the grace of God, ¶ ue 
Great Britain, France and Ireland, King, de 
fender of the faith, Sc. To the Sheriff of 
reeting. We command you on our behalf, t{ 
cauſe publick proclamation to be made in all place 
within our bailiwick, as well within liberties ; 
without, whereſoever you ſhall think it moſt co 
venient, that 4. B. do upon his allegiance, 0 
gere put perſonally appear before us in our cou 
the return. Of Chancery, whereſoever it ſhall then be: An 
nevertheleſs, in the mean time, if you can find th 
faid A. B. to attach him, ſo as to have him befo 
us in our ſaid court, at the time before mentioned 
there to anſwer to us as well touching a contempt 
which he hath, as it is alledged, committed again 
us, as touching thoſe things which ſhall be then an 
there laid to his charge, and farther to perform an 
abide ſuch order as our ſaid court ſhall make in thi 
behalf: And hereof fail not, and bring this wn 
with you. Witneſs ourſelf at Weſtminſter the 
day of in the year of our reign. _ 
To this writ ſubſcribe the ſurname of the Maſte 
of the Rolls and Six-clerk ; and indorſe it (as be 
fore) with the clerk in court's ſurname about til 
middle of the back of it. . 
This writ being alſo returned non eſt inventus, and 
defendant ſtanding farther in contempt, a — 
Pr oe N miſſio 
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miſſion of rebellion may iſſue (againſt him; the 
form of which is as follows, viz. 5 


Commiſſion of rebellion. 


GE ORGE the third, by the grace of God, of 

Great Britain, France and Ireland, King, de- 
fender of the faith, Sc. TO A. B. C. D. E. F. 
ind G. H. greeting. Whereas by publick pro- 
damations made on our behalf by the Sheriff of 
Middleſex in divers places of that county, by vir- 
wwe of our writ to him directed, A. B. hath been 
commanded upon his allegiance perſonally to ap- 


[pear before us in our court of Chancery at a certain 


hy now paſt ; yet he hath manifeſtly contemned 
dur ſaid command: Therefore we command you, 
pintly and ſeverally, to attach, or cauſe the ſaid 


4. B. to be attached, whereſoever he ſhall be found 


within our Kingdom of Great Britain, as a rebel 
nd contemner of our laws, ſo as you have him, 
or cauſe him to be before us in our ſaid court, on 
, vhereſoever it ſhall then be, to anſwer to 
was well touching the ſaid contempt, as alſo ſuch 
matters as ſhajl be then and there objected againſt 
bim; and farther to perform and abide ſuch order 
3s our ſaid court ſhall make in this behalf: And 
hereof fail not. We alſo hereby ſtrictly command 
al and ſingular Mayors, Sheriffs, Bailiffs, Conſta- 
bles, and other our officers, and loyal ſervants and 
lubjects whomſoever, as well within liberties as 
without, that they by all proper means diligently 
ad and aſſiſt you, and every one of you, in all 
ings in the execution of the premiſſes: In teſti- 
mony whereof we have cauſed theſe our letters to 
be made patent. Witneſs ourſelf at Weſtminſter 
tis day of — in the year of our reign. 


To this writ ſubſeribe the Maſter of the Rolls 
ad Six-clerk's names as before, and indorſe it, 
9 


oo By 
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By the court. A commiſſion of rebellion, fur va rd 


C 


of an appearance, (or for want of an anſwer) Mer: 
the ſuit of C. D. And towards the bottom put tif 


Six-clerk's ſurname, and after that the clerk j 


court's {urname. | 
When you have made out the commiſſion of u 


pellion, you muſt take two docquets thereof; 0 6 


ypon a half - ſheet of double ſix · penny ſtamp'd p 
per, and the other upon half a ſheer of paper ur fenc 
ſtamp' d; the form of which docquets are thus: Wh 


The Sheriff HE King, and ſo forth. A commiſſion M defe 


Of mn mecenn 


& rebellion directed to A. B. C. D. E. F. err 
G. H. jointly or ſeverally to attach J. K defendan com 
for want of an appearance (or for want of an anſun don 
at the ſuit of L. M. plaintiff, returnable refu 
Witneſs the King at Weſtminſter the dj Wn 

in the year of his reign. m 
2 cor 

Here put the Maſter of the Rolls and Six-clerkM der, 
names; after that fold it up as you do an ordeliſ0) 1 
and on the back of the docquets write at the He 

Contmiſſion of rebellion, M. againſt K. and tow" | 
the bottom, the Six-clerk and clerk in court's ſuſie! 
names; and then give both theſe docquets, vi D 
the commiſſion, to the bag-bearer, who will g N 

bey 


that docquet that is ſtamp'd figned by the Lo 
Chancellor, and after that leave it with the clerk Me 
the Hanaper-office, and the other left with one Ide 
the entring Regiſters, who marks the docqoi ne 
ſtamp'd with an intratur, before it be ſign'd by 
Lord Chancellor. 1 

If the defendant ſtands farther in contempt, tht 
on a non eſt inventus returned by the commilſio 


ers, the court may be moved for an order for a» land 
jeant at arms; and if he cannot be taken upon t and 
Sexjeant at arms's cerfificate, a ſequeſtration Mi 2 


be iſſued againſt him, upon moving the court 1 
| . 5 Olde 


to inkoꝛce Appearances, &c. 
wa order; which upon producing the Serjeant at arms's 
er) certificate, is always granted of courſe; the form 
ut thilll of which ſequeſtration is as follows, viz. 


Sequeſtration. 
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GEO RO E the third, by the grace of God, of 


Great Britain, France and Ireland, King, de- 
er nM fender of the faith, and ſo forth; To“ 


Here 
jus: Whereas A. B. complainant, exhibited his bill of name the 


defendant : And whereas the ſaid C. D. being duly 
krved with a writ iſſuing out of our ſaid court, 
commanding him, under the penalty therein men- 
tioned, to appear to and anſwer the ſaid bill, hath 
refuſed ſo to do, and thereupon all proceſs of con- 
tempt hath iſſued againſt him unto a Serjeant at 
ums: And whereas the ſaid C. D. hath of late ab- 
ſconded, and ſo concealed himſelf that the ſaid 
Serjeant at arms hath not been able to find him, as 
by the certificate of the ſaid Serjeant at arms ap- 
ears: Know ye therefore that we, in confidence 
of your prudence and fidelity, have given, and by 
thele preſents do give to you, any three or two of 
jou, full power and authority to enter upon all the 
neſſuages, lands, tenements and real eſtate what- 
loever of the ſaid C. D. and to take, collect, re- 


the rents and profits of the ſaid meſſuages, lands, 
tnements and real eſtate, but alſo all his goods, 
chattels and perſonal eſtate whatſoever : And there- 
fore we command you, any three or two of you, 
that you do at certain proper and convenient days 
and hours, go to and enter upon all the meſſuages, 
lands, tenements and real eſtate of the ſaid C. D. 
ind that you do collect, take, and get into your 
hands not only the rents and profits of all his ſaid 
tral eſtates, but alſo all his goods, chattels and 

Wa * perſonal 


ive and ſequeſter into your hands, not only all 


commiſſions 


complaint into our court of Chancery againſt C. D. ers tha are 


ſequeſtta- 
tors. 
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upon ſome contempt of the court, fo it is moſt 
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perſonal eſtate, and detain and keep the ſame un- 
der ſequeſtration in your hands until the ſaid C. O. 
ſhall fully anſwer the complainant's bill, clear his 
conrempts, and our ſaid court make other order to 
the, contrary. Witneſs ourſelf at Meſtminſter the 
＋ ay oft——1n the year of our reign. 


To this ſubſcribe the Meſter of the Rolls and 
the Six-clerk's ſurnames, as before, and indorſe, 
A commiſſion of ſequeſtration againſt C. D. defendant, 
at the ſuit of A. B. complainant. 

If after the defendant has appeared, he does not 
anſwer in time, an attachment iſſues of courſe; 
and if he continues in contempt, the ſeveral be- 
fore-mentioned proceſſes go out againſt him of 
courſe, 1 

And when a defendant wilfully ſtands out al 
proceis of contempt upon an appearance, and re- 
fuſal to anſwer; the court, after the return of the 
ſequeſtration, will take the matter of the bill pro 
confeſſo, and decree it accordingly ; but this cannot 
be done unleſs the defendant hath firſt appeared. 


Of attachments. 


N-attachment is the firſt proceſs of contempt] 
in this court. And as it is always founded 


commonly for not obeying the proceſs or orders of 
the court. 

An attachment (which is derived from the French, 
ſignifying to take or apprehend by commandment 
of a writ or precept) differs from an arreſt, in that 
he that arreſtetb a man, carrieth him to a higher 
power to be diſpoſed of; but he that attacheth, 
keeperh the party attached, and preſents him in 
court at the day aMpned, as appears by theſe words 
of the wrir, Præcipimus tibi quod attachias talen, 
& habeas cum cram nobis, Ec. i 


igher 
heth, 
m 1n 
vords 
alem, 


II 


to inkazte Appearances, &c. 


If you make an attachment returnable three or 


four days after the teſte, if you arreſt the body it 
is good; but if you ſuffer the return to expire, 
nd do nothing upon it, and then be obliged to 


make out another attachment, here you will be al- 


lowed but for one writ, in caſe you do any thing 
upon the ſecond. After a writ of execution, and 


n attachment returned for not performing a decree, 


the court will not give the defendant leave to be ex- 


mined, unleſs he gives ſecurity. 
by the King's demiſe all proceſs of contempt not 


exccuted, is determined, ſo that you muſt begin 


gain at an attachment; but where proceſs is exe- 
cuted, and a cepi corpus returned, then the proceſs 
ſtands good. Vern. 300. C. 295. 

Attachment ſued out and executed three days 
alter the King's demiſe, tho' before public notice 
of his death, adjudged good, and well executed, 
and the proceedings thereon regular. Vern. 400. 
E 372. 

ſe way generally be had of courſe, upon afida-- 
yit that the defendant was ſerved with a jubpena, 
and appeared not: Or it may be had after an appear- 
ance, for want of an anſwer, without an afidavit 
but *tis upon an affidavit for non-payment of colts ; 
or the non-performance of an order or decree. 

A ſolicitor muſt ſerve his client with the order 
for taxing his bill of coſts, and the Maſter's report, 
whereby ſuch coſts are aſcertained, before he can 
take out an attachment for them. Barnard. 266. 
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In theſe attachments, and all other writs, regard 


38 to be had to the juriſdiction and privileges of cer: 


| tain places, as the Cingue Ports, and the Counties 


Palatine of Lancaſter, Cheſter and Durham ; and 


the direction of the writs in ſuch caſcs, is of a pe- 


culiar form: As for inſtance, where an attachment 
ſues againſt an inhabitant of Haſtings, Rye, Rom- 
Mey, &c. it is directed to the Lord Warden of the 
Cinque Ports, | 

33 And 


- — », 
Fu" 


24 os, - 


: 
1 
j 
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| And if the writ is to be executed within the 
County Palatine of Lancaſter, then it is directed 

thus, vis. 


Attachment E ORG E the third, Fc. To our Chancello 
* of our County Palatine of Lancaſter, or hi 
deputy, greeting: We command r that by o 
writ under your ſeal of our aforeſaid county dyly 
iſſued, you command the Sheriff of our aforeſaid 
county, to attach, Sc. [as before.] 


ſ 
ike | 
hus : 
he f 

of 
ot | 
im, 


And if the attachment be awarded againſt a 
dwelling within the County Palatine of Chef 
then it is directed to the Chamberlain of Cheer i 


this form, vi. 


| atachment CAEORGE the third, c. To the Cham 
arts as berlain of our County Palatine of Cheſter, 0 
his deputy there, greeting. We command youll 

that by our writ under the ſeal of the County P 

latine aforeſaid duly to be made, you command 


the ſame Sheriff that he attach, Sc. 


I GEORGE, the third, Sc. To the right w. 

So verend father in God by divine Providence 
Lord Biſhop of Durham, or his deputy there, 
greeting. We command you, that by our vrt 
under the ſeal of the County Palatine aforeſaid duly 
to be made, you command the ſame Sheriff that 
he attach, &c. | 


22 CITE OR GE the third, Cc. To the Warden 


den ef tha” of our priſon of the Fleet, or his deputy there, ſhy | 
Fleet, greeting. We command you to attach, Sc. of | 
Attachment 7 »” * eltr 
to theKing's (y E ORG E the third, c. To the MarſhaM;.., 
___ of the Marſpalſea of our court of King's Bencb, q, 


or his deputy there, greeting. We command you 
1 


to attach, c. 


to inkoꝛte Appearances, . 


And Note; Attachments for coſts are of the 
te form as thoſe above, only the writ is indorſed 
hus: By the court, for non-payment of coſts (naming, 
e ſum) at the ſurt of A.B. 


un the 
lrected 


ncello Obſerve that in all caſes where the Sheriff does 
or Hot make his return of the writ, if directed to 
by ou im, this court will amerce him; whioh amerce- 
„ guhl rats are to be eſtreated in the Exchequer, and are 


ommonly five pounds. But it is uſual to give, 
he Sheriff a day for that purpoſe, and if he do 
ot by that time return the writ, the court ſetteth 
he amercement: And ſometimes the court, upon 
notice of motion ſerved on the. Sheriff or Under- 
teri, will order him to ſtand committed to the 
Fleet priſon for not returning the attachment or 
ther proceſs. 


Note; If the attachment is directed to the Slie- 


drefaid 


ſt any 
heſter 
ter 


tion who have a grant of the fines and amercia- 
ents, as London, Middleſex and Briſtel have, and 
f the party is taken up upon the attachment, and 


i meſſenger upon the cepi corpus returned, and at 
it n _ 


dence 
there, 
- writ 
duly 
that 


tach ment and return to the court, and this motion 
b of courſe: And the court orders the party to be. 


anſwered the bill, cleared his contempts, and far- 
ther order. The reaſon of this proceeding is be- 
uſe, as is before obſerved, the eſtreats and amer- 
laments go to the Sheriffs themſelves, and there is 
"other way left to do juſtice to the plaintiff, but 
by ordering the defendant to be taken into cuſtody 

o the court's own officer: For the court cannot 
* eſtreat the Sheriff as in other caſes for not making a 
4 „ rrurn, or not bringing in the body, by reaſon the 
1 f ellreats go to the Berik 


arden 
here, 


fs of London or Middleſex, or any other corpora- 


f cepi corpus returned, then the plaintiff moves for. 


ke time of making the motion muſt produce the 


aken into the cuſtady of the meſſenger till he hach 
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I be Sheriff cannot take bail on an attachment W 
for not paying coſts, but a meſſenger goes to bring 
in the party. Prec. in Chan. 331. Gilb. 85, Con, 
Rep. 264. R. Raym. 723. contra, court 
vide 2Will, Attachments muſt be enter'd in the Regiſter) 
Nep. 65). book (and formerly they were alſo enter'd in the 
houſe book; but this laſt is now diſuſed) expreſſing 
the cauſe of iſſuing the attachment. But the pary 
that makes out the attachment uſually firſt acquaints 
the adverſe clerk in court; but this he needs not [: 
do unleſs he pleaſes, | 3 | 
An attachment after a decree for diſmiſſion is ini N 
nature of an execution at common law, and a ge- Ad- 
neral pardon. may pardon the contempt, but not Imad 
the debt. Finch 253, | t0 01 
If affidavit of ſervice of ſubpæna be filed before Micour 
return of the attachment, the arreſt holds good, Mink 
FOE. 172... "i 


Ke Tee, March 1767. den 
Notetoenter Midlleſex, TTACHMENT againſt C. D. 
Aegir. SETS Gent. defendant, for want of his 
| appearance at the {ſuit of A. B. Eſq; plaintif, C | 
returnable, _ 


To this the ſworn clerk's name who enters it is N 
ſubſcribed, and the day it is enter'd, as above, and of 
then it is to be left with one of the entring Regi- M'** 
ſters, to whom fourteen pence is therewith paid. _ 

Note; When a party is taken up upon an attach- 
ment (or any of the before-mentioned proceſſes) he W®" 

muſt pay coſts, and either give his bond with ſure- de 


ties for his appearance, or enter his appearance 

with the Regiſter. And after an attachment with e 
proclamation returned, no commiſſion to anſwer W*"* 
ſhall be made, nor no plea or demurrer admitted, tha 
but upon ſpecial order obtained for liberty to put in an 


ſuch plea or demurrer. 
| 4 When 


þ 
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ment When an attachment is duly obtained, it can- 
bringMyot be diſcharged till the defendant has paid the 
Com N coſts, or tendered them to the plaintiff's clerk in 
court ; but upon either ſuch payment, or tender, 


iſtersMnd filing his anſwer, plea or demurrer, he is diſ- 

n the charged of courſe. 

eſſing 3 . 

party Attachment with proclamation. 

Jain | 

; * HAVE already ſhewn how this proceſs iſſues; 

| the proceedings upon which ſee before. 

is in Note; Where a corporation, as the Mayor and ; 

a ge. Aldermen of London, or any other corporation, are 1 

t not made defendants to a bill, and they refuſe to appear 1 
tor anſwer a bill, or to perform the decree of the n 

efore court, ſuch corporations cannot be attached; but 6. 

:00d, nſtead of an attachment you make (of courſe}a 'M 
ifrinzas to the Sheriffs of the city, or to the She- * 
iff of the county where ſuch corporations are reſi- 1 1 
dent; the form whereof is as follows, vigz. | 1 

i 1 i 

F his Diftringas. 

nrifh, GE ORCE the third, . by the grace of God, 

of Great Britain, France and Ireland, King, 

it i Wſ cetender of the faith, and fo forth: To the Sheriff 

and Wot the county of „greeting. We command 

coi- bon to make a diſtreſs upon the lands and tene- 

N ments, goods and chattels of — within your 

ach- baiiwick, ſo as neither they the ſaid nor any 

) he other perſon or perſons for them, may lay his or 

ure- their hands thereon until our court of Chancery 

ance MW ball make other order to the contrary ; and in the 

with mean time you are to anſwer to us for the ſaid goods 

ſwer and chattels, rents and profits of the ſaid lands, fo 

red, that the ſaid may be compelled to appear be- 

it in fore us in our ſaid court of Chancery —— wherelo- 
ter it ſhall then be, there to anſwer to us as well 

hen | ; touch- 
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at Weſtminſter the day of 


Ok Pꝛoceſſes and Pꝛoceedings 
touching a contempt, which they, as it is alledged, 
have committed againſt us, as alſo ſuch other ma. 
ters as ſhall be then and there laid to their charge, 
and farther to perform and abide ſuch order as our 
faid court ſhall make in this behalf; and hereof fail 
not, and bring this writ with you. Witneſs ourſelf 
in the— year of 


our reign. Fn 

Indorſe, By the court, at the ſuit of A. B. fy 
want of an appearance or anſwer. This writ muft 
alſo be entered with the Regiſter in the ſame man- 
ner as you do an attachment. This is a cloſe writ, 
and made up as an attachment, and when ſealed, 
you muſt deliver it to the Under-ſheriff, who is 
bound to make a return thereof, after it is return- 
able, and there muſt be fifteen days between the 
teſte and return. And when the ſheriff has made 
his return, you carry it to your clerk in court, 
who thereupon makes out an alias diſtringaz, 


which is the ſame with the diſtringas, only after 


the words We command you, inſert, As de bave 
before commanded you, to make a diſtreſs upon the 
lands, tenements, &c. And then deliver this 
alias diſtringas to the Under-ſheriff, which mult 
alſo be fifteen days between the teſte and return: 
And it being returned by the Sheriff, you carry it 
to the clerk in court, who. thereupon makes out a 
Aluries diſtringas, which is the ſame with the di. 
ftringas, only after the words, We command yu, 
inſert, As we have twice before commanded you, to 
make a diſtreſs upon the lands, renements, &c. 
And this being alſo returned by the Sheriff, which 
muſt alſo be fifteen days between the teſte and te- 
turn; and being returned by the Sheriff, you get 
counſel thereupon to move for a ſequeſtration (upon 
a plurics diſtringas returned) againſt the ſaid cor- 
poration, to ſequeſter all the lands, tenements, 
goods and chattels of the faid corporation pal 
they 


to inkoꝛte Appearances, Ec. 


hey appear to or anſwer the plaintiff's bill, or per- 
1 decree, and the court make other order to 


ide; Ine contrary; which ſequeſtration cannot be diſ- 
1 charged till the corporation has performed what 
br Ver are injoined to do, and paid the coſts of the 


breral diſtringas's, and the ſequeſtration, and the 
commiſſioners their fees for ſequeſtring ; and then 
they move to diſcharge the ſequeſtration, which will 
be diſcharged of courſe. | 

mult i and if the defendant be a Member of Parlia- 
Dan. nent, he muſt be ſerved with a copy of the bill 


ws ad a ſubpæna when privilege of Parliament is out, 
ys ind if he refuſes to appear to the bill in due time 
"0 1 W:ccording to the courle of the court, you make 
"oh in affidavit of the ſervice of the /ubpzne and a copy 
0 of the bill, and move for a ſequeſtration againſt 
Jun e defendant, to ſequeſter his perſonal eſtate, and 


he rents and profits of his real eſtate, which the 
dort grants of courſe, unleſs the defendant, being 


a perſonally ſerved with ſuch order, ſhall within 
75 aght days after ſuch ſervice ſhew unto the court 
+. Wood cauſe to the contrary : And if after the de- 
vl fndant is ſerved with this order, and he ſtill per- 
Y | lift in refuſing ro appear tO the plaintiff's bill, then 
n! won making an affidavit of the ſervice of this or- 


Jh er, you may move the court after the eight days 
. Dre expired, to make the order abſolute: And when 


E ſuch order is drawn up and entered, you may have 
4 . de ſequeſtration made out againſt the defendant, 
T4 And the ſame method is obſerved againſt a defen- 


dt a Member of Parliament for want of his an- 

die beer, f a decree, Gt. a 
wer, or for non-performance of a decree, Sc. after 

being ſerved with a writ of execution thereof: For 

— i body cannot be attached by reaſon of his being 

on Member of Parliament. \ 

Where a cauſe, either againſt a Peer or a Com- 


1 moner, ſtands in the paper, and is called on, but 
hey plaintiff cannot proceed, privilege being in the caſe ; 
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cauſes, which have been put out on that account 


to be directed to ſuch defendant, deſiring him tt 


Df Proceſſes and Pzoceedings 
the court never ſtrikes out the cauſe, as they do if 
other caſes, where the party is not ready; but the 
let it ſtand over from one Term to another, tj 
privilege is out, and never put a party to ſue out 
new ſulpæna to hear judgment. And the court ge 
nerally makes the Regiſter to put all privilege 


the very firſt cauſes in the paper, when the cour 
ſits after privilege is out; and if this ſhould b 
otherwiſe, it often falls out where a Peer or Com 
moner makes default at the hearing, the Plaintif 
can't make his decree abſolute till the coming in o 
privilege a ſecond time, which is what the court 
takes care to avoid. | 

So where a defendant is a Lord, or Peer, or! 
Biſhop of this realm, you pray in the proceſs of 
your bill for the Lord Chancellor's letter miſſin 


appear to, and anſwer the ſaid bill : And after ſuc 
bill filed, you petition the Lord Chancellor for his 
letter againſt the ſaid defendant, which his Lordfhir 
having granted, you ſerve the defendant therewith 
and allo with an office-copy of the ſaid bill; and 
if he refuſes upon ſuch ſervice to appear thereto, 
you then ſerve him with a ſubpæna to appear to the 
ſaid bill; which if he refuſes to do, then upon 
making an affidavit of ſerving the defendant with 


privi 
jure 

A 
nl 
and 
Giſcl 


ſuch letter, copy of the bill, and ſubpæna, you then I 
upon filing ſuch affidavit, move the court for a ſe. lor 
queſtration, as before; which the court orders, un- F 
leſs cauſe in eight days after ſervice of the order, afſas t 
before. And you mult obſerve ſuch method again but 
a Peer, Lord, or Biſhop, as you do againſt a Mem- le. 
ber of Parliament, as aforeſaid, ple: 

For a petition to the Lord Chanceller for be 
Lordſhip's letter miſhve to a Noblemen, vide antca, iro: 
fol. 91. pac 


in! 


0 


to inforce Appearances, &c. 


do ii 
it the 


TY in the court of Chancery. 

Out; | | 

rt g RIVILEGE belongs to all the Maſters, 
leger Miniſters, Officers, and known Clerks of the 


count furt, Sc. and if any perſon intitled to privilege 
court: arreſted by the proceſs of any other court, he 
1d ray bring his writ of privilege, containing a /#- 
ComWr/edeas ; and ſuitors and witneſſes attending on 


aintig 
in 0 
COurt 


his court being likewiſe privileged, if they are ar- 
ſted, they may have a temporary /uper/edeas of 
privilege, and be enlarged thereupon. - . 

A defendant coming to execute a commiſſion, 
nd being arreſted, had an habeas corpus cum cauſa, 
ind was ſet at liberty by this court. 23 Eliz. 


„ or: 
eſs of 


10 4 plaintiff arreſted here when he came up to 
im tofWeramine his witneſſes, was diſcharged by /uper/edeas 
r ſuchiMef privilege. And a plaintiff coming up to court 
or ho proſecute his cauſe half a year after his bill was 
dſhiq erhibited, was arreſted in London, and had his 
with Whrivilege 3 it appearing he came up only for that 


and 
"eto, 


urpole. 


o the is writ of privilege, which the bailiff refuſed, 
uponi:nd obliged him to put in bail before he would 
with Miſcharge him. 

then, Lord Egerton committed the bailiff to the Fleet 


4 ſe- 
, Un- 
er, 28 
ainlt 
lem- 


for the contempt. . | 
Privilege is not to be pleaded in the negative; 
3 that an officer ought not to be ſued elſewhere 
but in his own court, without ſaying it is uſual for 
lem to be ſued there, &c. and it ſhould not be 
oeaded too general. 5 . 
bi As a writ of privilege exempts the poſſeſſor 
niea, I om ſerving upon juries, in offices, or in any ca- 
pacity that may in the leaſt diſturb or moleſt him 
n his profeſſion, it is very neceſſary for all officers, 
of attornies, 


F the privilege of officers, clerks, and ſuitors, 


An officer of this court being arreſted produced 


2 


9 


O1 


1 
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GE ORGE the third, by the grate of God 


Mayors, Aldermen, Bailiffs, and Conſtables, and 


df our ſaid kingdom, ſhould as to their men-ſer- 


England for the time being, and other reſidentiat 


Df Proreſſes and Pꝛoceedings 


attornies, &c. who are intitled thereto, to haf peatt 
one ready to produce upon occaſion, the expen juſti 
thereof being nothing more than the parchmedM(exc: 
and ſtamps, which are only treble 6 d. it may per 
therefore be improper to give a precedent of ondMing) 
intended for a clerk in court, but (properly varied i dem 


may ſerve any other officer of the court. The 
were formerly in Latin, but now the tranſlati 
runs thus: 


Writ of privilege. * 


of Great Britain, France and Ireland, King 
defender of the faith, and ſo forth; To all and 
ſingular our Juſtices, Judges, Sheriffs, Eſcheators 


to all other our Officers, Miniſters, and faithf 
Subjects whatſoever, as well within liberties a 
without, to whom theſe our letters ſhall come 
greeting. Whereas from our dignity, as well a 
that of our royal progenitors, heretofore Kings offi acc 
England, and alſo from the ancient cuſtom of thi pri 
high court of Chancery, of us, and our aforeſai 
progenitors, from time immemorial it hath ob 
tained, and been approved of, that our Chance 
lor of England, or Keeper of the Great Seal © 


Officers, Clerks, and Miniſters of the ſaid court df 
us and our progenitors, who were preſent and 
ready to obey and daily ſerve our commands in 
our {aid court of Chancery, for the publick good] 


vants, lands, tenements, eſtates, goods and chat- 
tels, be free and acquitted, and ought to be, and 
for all times paſt for time immemorial have been 
accuſtomed, according to the privilege and libet- 
ties of our ſaid court, to be diſcharged from ap- 

| pearing 
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ring or anſwering before any of our ſecular 


ſuſtices, Judges, Officers and Miniſters whatever, 


except before our Chancellor of Angland or Kee - 


per of the Great Seal of England fur the time be- 
ing) upon any pleas, complaints, treſpaſſes, or 
demands whatſoever, which do not concern our 
perſon, ( pleas touching freehold and felony, and 


mons, or panels, or upon any aſſizes, juries, or 
recognizances to be taken before the ſame Juſtices, 
Judges, Officers, or Miniſters, and that they 
hould not be choſen to any of the offices of col- 
k&or of the ſubſidies of fifteenths, or tenths, 
church-wardens, conſtables, tithing-men, ſurveyor 
of the highways, overſeer of the poor, or to watch 
and ward, or to any other offices, ſervices or at- 
tendances, to be done or exerciſed in any other place, 
beſides our court, againſt their will, or whereby 
they may be drawn or compelled to be arreſted, 
impleaded, impriſoned, elected or burthened in 
any manner whatſoever, which they have not been 
accuſtomed to be in rimes paſt ; which ſaid cuſtom, 
privilege and liberty, was received and approved 
of by the King, and his Earls and Barons and 
others, in a Parliament held at Weſtminſter in the 
eighteenth year of the reign of our royal progeni- 
tor Edward the third, as by the indorſement of a 
certain petition exhibited to the King himſelf in the 
aid parliament, and inrolled in the rolls of the ſaid 
parliament, fully appears. We therefore, willing 
that the ſaid cuſtom, liberties, privileges, and ju- 
nſdiftions ſhould be inviolably obſerved, and be- 
ing unwilling that our Officers, Clerks, and Mi- 
niſters of our ſaid court of Chancery, ſhould be 
burthened otherwiſe than as in times paſt hath been 
accuſtomed, do ſtrictly command and injoin you, 
and each of you, that you do not in any manner 
moleſt or trouble A. B. Gent. one of the _ 
clerks 


zppeals, only excepted) or by reaſon of any ſum- 


Of Pꝛoceſſes and Pꝛoteedings 
clerks of C. D. Eſq; one of the Six clerks of oy 


faid court of Chancery, who daily doth with th 4 
greateſt vigilance and diligence ſerve, and intend reig 
to ſerve us and our ſubjects in the ſaid court; and 
that you do not permit or ſuffer him to be mo 
Teſted or troubled by any other perſons ; and tha 
you, or any of you, do not by any means comp! 

him to appear or anſwer before any ſecular Juſtic _ 
Judges, Officers, or Miniſters whatſoever, excep = 
our Chancellor of Great Britain, or the Keeper o ton 
our Great Seal of Great Britain for the time being 
upon any pleas, plaints, treſpaſſes or demands 
which do not concern our perſon, (pleas concern Ml 3 


ing freehold, felonies and appeals, only excepted 
or by reaſon of any ſummons's, or panels ; an 
that you, or any of you, do not compel him t 
appear upon any aſſizes, juries or recognizances 
to be taken before Juſtices, Judges, or other Of x. 
cers or Miniſters whatſoever; and that you, 0 

any of you, do not by any means place or chu 

him into the offices of collector of the ſubſidies 0 

fifteenthe, tenths, church-warden, conſtable, ti 
thingman, ſurveyor of the ways, or overſeer 0 
the poor, nor compel him, or by any means cauk 


him to be compelled, to watch and ward, or tt " 
execute any other office, ſervice or attendaneſ di. 
which is to be performed or exerciſed elſewhet com 
than in our ſaid court of Chancery; and if you; 
or any of you, have diſtrained the ſaid A. B. upo 


that occaſion, that you and each of you do, with | 
our delay, releaſe ſuch diſtreſs to him, ſo that Iſl. 
the ſaid 4. B. may not be moleſted or troubled by 
you or any of you, contrary to the tenor of tb che 


liberties and privileges aforeſaid, or in any of thay. 


premiſſes, and that you do. not ſuffer him to be 
- moleſted or troubled therein, ſo far as it is in youly.c.. 


powe d 
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power to prevent. Witneſs ourfelf at Veſtminſter 
the —— day of — in the year of our 
reign, | | 


f ou 
h th 


tend 


3 an : | | 

> m0 By the Lord High Chancellor of Great Britain. 
1 tha | 

omp! Forteſcue D. (meaning the Six clerk.) 


oy This writ is folded up and ſealed like an injunc- 


ton, and is thus indorſed on the back thereof: 


per o 

ein Mrit of privilege of A. B. Gent. one, &c. 
we By the Lord High Chancellor of Great Britain, 
pte | 

3 and (To which his Lordſhip adds,) 


im t( 
ances 
Off 
Ju, 0 
chuk 
ies 0 
le, ti 
er 0 
cause 
Or (( 
dance 
Where 


„„ 


No fee is taken for ſealing and ſigning this writ. 


Commiſſion of rebellion. 


HIS writ is uſually directed to ſuch com- 
miſſioners as the plaintiff names, which are 
commonly four or more, as the plaintiff or his 
olicitor ſhall chuſe. If the return be of any long 
dftance, &c. and the party offers good bail, the 
Ommiſſioners ought to take it, and not to keep 


ou um lingering in priſon, in their houſes. 2 Chan. 
17 Rep, 262. 8 | 
bow If the commiſſioners refuſe to return the writ, 


4 b the court, on motion or petition, will order them 
. I return it; which order, if upon ſervice they 
0 . obey not, proceſs of contempt may iſſue againſt 
them, And where private perſons are made com- 


. miſſioners, if they take the party, and ſuffer an 
* eſcape, the court, on affidavit and motion, and a 
Pope dey given to ſheiv cauſe to the contrary, will order 


them to be committed till they bring him in, or 
Vo. I. | N 
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miſſion, to call to their aſſiſtance any perſon e 


juſtices of the peace cannot bail him, altho it 


commiſſioners may, which is uſua 


Ok Pꝛoceſles and Pꝛoceedings 
pay the debt, Sc. Toth. 38, 39. And therefor 
it is neceſſary and uſual for the commiſſioners t 
take a bond from the perſon ſo in contempt, vill uff 
one or more ſureties for his appearance, unleſs j 
be for payment of money decreed, or not per 
forming a decree z in which caſe the commiſſioner 
ought not to take bail, nor ſuffer the defendar 
to enter his appearance with the Regiſter ; but th 
commiſſioners ought to bring the defendant int 
court, and get counſel to move the court that th 
defendant may be turned over to the Fleet priſon 
where he is to remain till he has paid the mone 
or performed the decree, and cleared his contempt 
and then the court will order him to be diſcharged 
And if any perſon ſhall reſcue him, the court vil 
order the reſcuer to ſtand committed. 

A wife was taken upon this proceſs, and ea 
ried bound to priſon, and kept very cloſe, t 
huſband not being taken; the court ordered th; 
ſhe ſhould be diſcharged, and coſts paid her, a 
well in reſpect to the bringing her in without he 
huſband, as her being ſo hardly dealt with. 


The commiſfioners have power, by their co 


peace officer, to aſſiſt them in taking the rebel 
and they may, with the affiſtance of a conſtable 
break open his houſe to take him, by reaſon of h 
contempt to the King and the law; which th 
cannot do upon an attachment, or attachment wit 
proclamation. © 

After a man is taken upon this commiſſion, ti 


an offence againſt the publick peace; but t 

liy done in the 

own names, with condition for defendant's 4 
pearance. | | 

Upon his being admitted to bail, he ought WM 

pay colts of his contempt. 
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ance or anſwer, or for not yielding obedience . 
any order or decree of this court, (unleſs for con . 
temptuous language, or the beating or abuſing an 
perſon in the ſervice of the proceſs of this court nal 
or other contempts of the like nature) the Ser 


jeant at arms ſhould apprehend and bring the con Þ 
temner to the bar of this court to anſwer ſu #3 
contempt 3 but if the contemner could not Md 
found, then to return non eſt inventus, to the ener; 
a ſequeſtration might regularly iſſue, according Hd 
the ancient uſage and practice of this court; ne 
that proceſs ſhould for the future iſſue accordingly NU 
and that it ſhould be made a part of all orders fo. g 
giving time to anſwer, or for doing any other ag 
upon the party's entring his appearance with thi... 
Regiſter, that the party, when he enters ſuch ap nd 


pearance, ſhould likewiſe conſent that a Serjean{ſ;.. 
at arms ſhould go againſt him, as upon a con. 
miſſion of rebellion returned nou eſt inventus, iff 
caſe of non-compliance. And the ſaid order v. 
ordered to be hung up in the Regiſter's and Six 
clerk's office, that all perſons might take noti 
thereof, and yield obedience to the ſame.— Vi 


Prec. in Chan. 553, 554- the 
hin; 
Sequeſtration. | I 

HIS commiſſion of ſequeſtration is general 

] directed to four or more, commiſſioners, em Dear 
powering them to ſeize the defendanr's real an... 


perſonal eſtate into their hands, and to receive an 
ſequeſter the rents and profits of his real eltatt 
until the defendant ſhall have anſwered the pla 
tiff's bill, or performed ſome other matter whid 
has been ordered by the court, for not doing wheft 

of he is in contempr, as aforeſaid. 
Plaintiff's counſel may move and obtain an 0 
der for tenants to attorn and pay their rent to f 
: que 
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ce  queſtrators, or for ſequeſtrators to ſell and diſpoſe 
Con of the goods of the party, and keep the money 
2 an i their hands, or bring it into court, as the court 
court mal! direct. | 


e Ser 
> Con 


And theſe commiſſioners are accountable to the 
court, and are to act in the execution of their 
office, according to the directions of the court, 
and they are to make return from time to time, 
of what they have ſeized, as the court directs; 
and are to account for what come to their hands, 
and to bring the money into court, as the court 
hall direct, to be put out at intereſt, or otherwiſe, 
3 ſhall be found neceſſary. But this money is not 
uſually paid to the plaintiff, but is to remain in 
court till the defendant hath appeared or anſwered, 
ad cleared his contempt; and then, whatever 
hath been ſeized by virtue of the ſequeſtration, 
ſhall be accounted. for, and. paid him : However, 
the court hath the whole under their power, and 
may act therein agreeable to the equity of the caſe. 
And the plaintiff's counſel may move and obtain 
an order for tenants to attorn, and pay their rent 
o ſequeſtrators, to ſell and diſpoſe of the goods of 
Ihe party, and keep the money in their hands, or 
bring it into court, as the court (hall fee fit. 

It was moved, that the irregularity of a ſeque- 
tration might be referred to the deputy, which 
was taken out againſt the defendant for not ap- 
pearing, by reaſon of its being taken out ſooner 
than by the courſe of the court it could ; and yet 
the ſequeſtrators had taken the goods off the pre- 
miſſes, and threatened to fell them. The Chief 
Baron ſaid, That as to the carrying the goods off 
lie premiſſes, it was clear the ſequeſtrators could 
do that, becauſe a ſequeſtration upon meſne pro- 
ls anſwers to a diftzingas at law. But the court 
reed, that the ſequeſtrators could not fell the 

X 2 goods. 
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goods. M. 1729. in Scac'. Barnard. Rep. in B. R. 
212. | | | 


Courts of equity could not authorize ſequeſtra- 


tors to ſell goods, even upon a decree, till Lord 


Stamford's act. id. 


Where ſequeſtrators ſeize the real eſtate of the 
party, any perſon who claims title to the eſtate ſo 
ſequeſtred, either by mortgage or judgment, leaf, 
or otherwiſe, or who hath a title paramount to 
the ſequeſtration, ſhall not be obliged to bring x 
bill to conteſt ſuch title ; but may move the court, 
as of courſe, to be examined pro intereſſe ſuo : And 
in this caſe the plaintiff is to exhibit interrogato- 
ries in order to examine him, and for a diſcovery 
of his title to the eſtate; and he may be exami. 
ned thereon accordingly; and the Maſter muſt 
ſtate the ſame to the court, and the parties may 


enter into proof touching the title to the eſtate in 


queſtion ; and when the Maſter hath ſtated the 
whole matter, the court gives judgment upon the 


report: And if it appears that the party who is 


examined pro zntereſſe ſuo, hath a plain title to the 
eſtate, and is affected with the ſequeſtration, then 
it is to be diſcharged as againſt him, with or with- 


. out coſts, as the court ſees fit upon the circum- 


ſtances of the caſe : And there may happen other 
circumſtances and proceedings upon a ſequeſtra- 
tion, which cannot fall within the general rule here 
laid down, and which muſt be determined accord- 
ing to the nature of the caſe, and as it appears 10 
the court. 
Where a ſuit is for lands, a ſequeſtration will 
be granted of all the party's lands, tenements and 
hereditaments, with an injunction for the profits 


of the lands, tenements, &c. to be delivered to 


the plaintiff, by the Sheriff or the commiſſioners 
for that purpoſe named in the commiſſion of ſe- 
queſtration : And an injunction upon a ſequeſtra- 

| _ 


4 
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to inkozce Appearances, &c.. 
don is the utmoſt proceſs that this court can iſſue 
or contempt of non- appearance, Cc. 


A ſequeſtration may be granted either before or 


after hearing: And it may be granted againſt an 
nfant for non- appearance; and alſo againit a Peer. 
Chan. Ca. 163. ; 

Sequeſtrations were firſt introduced in the Lord 
Bacon's time, and then but ſparingly uſed in pro- 
ces, and after a decree to ſequeſter the thing in 
demand only. 

In Chancery, not only the body of the defen- 
dant, but alſo his lands and goods, are liable to a 
kqueſtration : But no ſequeſtration lies till the 
time for the return of the attachment is out, on 
which the body was taken; for till then he may 
cear the contempt, or if for diſobedience to a 
tcree, he may perform it. But it is reaſonable 
kqueſtration ſhould lie in caſe one taken into cu- 
tody by proceſs of Chancery, continues in priſon 
without paying his debts. Jide 2 Will. Rep. 240, 
141, — 5 

A ſequeſtration is uſually had of both lands and 
goods, where the thing decreed is a perſonal duty. 
1 Chan. Ca. 92. | 

And it hath been ſometimes granted for money 
of the parties in other men's hands. Toth. 173. 

The court of Exchequer granted a ſequeſtra- 
* after a decree for a perſonal duty. 2 Freem, 
ed. 99. YI 

A a was granted againſt the Coun- 
teſſes of Shaftſbury and Gainſborough for the con- 
tempt in contriving and effecting the marriage 
of the Earl of Shaftſbury, an infant, with the 
Counteſs of Gainſborough's daughter, without con- 
ent of his guardian, named by his father's will, 
ad without applying to the court. 2 Will. 110, 

This proceſs is like an outlawry at common 
law; fo that if a defendant who caanot be found 

X 4 to 
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| huſband dying, the ſequeſtration was diſcharged az 


queſtration. 2 Chan, Rep. 151, Maſeley 3o1. 9. 
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to ſerve proceſs upon, is proceeded againſt to; 
ſequeſtration, and does not then appear, you may 
proceed againſt the reſt, 1 Chan. Ca. 139, 
Where lands of the huſband, out of which an 
annuity to the wife iſſued, were ſequeſtred ; the 


to the annuity. 1 Chan. Rep. 247. 

If a party does not obey a decree, all proceſs 
of contempt may iſſue againſt him; and if not 
taken, the court will grant a ſequeſtration. So! 
he be taken and lie in priſon, obſtinately refuſing 
to perform the decree, the court will grant a fe- 


163. i 
A voluntary and fraudulent conveyance, to 
avoid an approaching ſequeſtration for a perſo. 
nal duty, is no bar to the ſequeſtration. 2 Chan, 
Ca. 46. 9115 
Upon motion for a ſequeſtration of the defen- 
dant's eſtate in Irelaud for a contempt of this court, 
the Maſter of the Rolls was of opinion, that ſuch 
ſequeſtration could not be granted, or at leaſt 
that he would be well adviſed before he could grant 
it; for that the proceſs of this court could not af. 
fect any lands in Ireland, the practice in ſuch caſe 
being to make affidavit that the perſon ſtanding in 
contempt is here in England, and being afterwards 


taken up, the court will oblige him to get bail to 


abide and perform their decree. Sir J. F7yar and 
Vernon. Fil. 11 Geo. 1.—2 Will. Rep. 261. 
Upon an affidavit that the defendant was gone 
to Holland to avoid the plaintiff's demand; and 
he having before been arreſted upon an attachment, 
and a cepi corpus returned by the Sheriff, the court, 
upon motion, granted a Serjcant at arms againlt 


him; and upon the return thegeof, a ſequeſtration. 


A ke 


1 Fern. 344. 


ts inkozce Appearauees, &c. 
to A ſequeſtration that iſſues as a meſge 


may the court, will be diſcontinued, and determined 4 


the death of the party; but where a ſequeſtration 
iſſues in purſuance of a " decree, and ta compel the 
execution of it there, tho? the ſame be for a perſonal 
duty, it ſhall not be determined by the death of the 
party. Vaugh. 58. Sed vide Vern. 118, 166. 

A ſequeſtration. binds from the very time of 
awarding the cometh, and not. 101 from the 
ime of executing it, and its bein on by the 


the inferior officer would have /gand; & non ligand 
pleſtatem. 1 Verg. 68. 

| The party who takes out a ſequeſtration, ſhall 
, to not be anſwerable for the acts of the ſequeſtrators, 
erſo. I or they are the officers of the court. 1 Fern. 160, 
ban, 161. 
If a neceſſary defendant is proſecuted regularly 
efen-M to ſequeſtration, plaintiff may go on againſt the 
our, other defendants ; but ſerving a /ubpena at a place 
ſuch WM where he had only once lodged, and that two years. 
lealt i before the ſervice, is not good. Prec. in Chan. 99. 
grant Sequeſtrators on a meſne proceſs are accountable 
t af. for all the profits, and can retain only fo far as to ſa- 
caſe WF tis'y for rhe contempts. 1 Vern. 248. 
gin Care ought to be taken that the commiſſioners 
ards I in ſequeſtrations be ſuch as are able to anſwer for 
to vhar ſhall come to their hands, in caſe they ſhould 
andi be called to an account. 

The ſequeſtrators, after they have ſogueſterod 

gone part of the eſtate, may not fell it without leave of 
and WF the court; and they are to behave themſelves in. all 
1ent, - acts relating to their office, as the court __ 
burt, direct. 


ainſt i A ſequeſtration is the firſt proceſs againſt a Porr, 


tion. or Member of the Houſe. of Commons; but if 
mere be an order for a ſequeſtration uiii againſt a. 
A le- beer, for want of an anſwer, and the Feer puts in 


an 


— —_ 
1 3 


commiſſioners ; tor if that ſhould admitted, then | 
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an inſufficient one, yet the order for a ſequeſtration 
ſhall not be made abſolute, but a new order for a 
ſequeſtration ui ſhall be made. Mich. 1726. Lord 
Clifford's caſe, 2 Will. Rep. 385. 

When application is made for a ſequeſtration to 
the foreign plantations, it ought to be to the king in 
council. 2 Vill. Rep. 262. 

A particular ſequeſtration will not be granted to 
Ireland, but a general one. 1 Vern. 75. 

A ſequeſtration before marriage, and the plaintif 
marries and dies, ſhall not take place of the wife's 
dower. Vern. 118. C. 106. | 

This writ is not to be granted without oath. Skiy, 
136. | | 

Sequeſtrations run upon copyholds. Vide 1 Bar. 
nard Rep. in Chan. 431. 


Having now conſidered the ſeveral proceſſes of 
(a) By the contempt (a) diſtinctly, I ſhall conclude this chap- 
King's de- ter with ſome obſervations upon contempts in ge⸗ 
miſe all pro- b | 
ceſs of con. NEFal.. 
tempt not Nan : 
executed is determined, ſo that you muſt begin again at the firſt attachment; but where 


any proceſs is executed, and a cepi corpus returned, there the proceſs ſtands good, 1 
Vern, 300, E ä 


Where oath is made of a miſdemeanor in beat- 
ing or abuſing a perſon ſerving any proceſs of this 
court, the perſon offending is to ſtand committed 
on motion, and muſt anſwer the contempt in vin- 
culis ; and it is conceived, that in this caſe the oath 
of the party is ſufficient to ground the attachment 
upon againſt the offender, without any notice to be 
given to him; for who is to prove the abuſe, but 
the party abuſed? he may attend the court, and 
ſhew every wound and hurt he has received: And 
this abuſe is often done in ſo private a manner, that 
there is no way left to prove it, but the oath of the 
party abuſed ; and if this ſhould be diſcouraged, ” 

| procels 


to inkoꝛte Appearances, &c; 


roceſs of the courts would ever be ſerved ; and the 
court are bound to juſtify their own honour and au- 


thority in this particular point. But a Peer may 


abuſe, Cc. as often as he pleaſes, for his perſon be- 
ing ſacred, he is out of the reach of the court, and 
they can't come at him, as in the caſe of a common- 
er. This was ſo in the caſe of Denne and Lord De- 
aware, where the party was abuſed in the ſervice 
of the proceſs of the court, and went without remedy. 

So where affidavit is made by a perſon, of ſcan- 
dalous or contemptuous words againſt the court or 
the proceſs thereof, the party offending ſhall be 
committed on motion, and muſt anſwer his con- 
tempt in vinculis. And in this laſt caſe, a ſingle 
affidavit is always thought ſufficient to ground an 
attachment niſi cauſa on, and to give the defendant 
2 day to ſhew cauſe. | 

It any ſuitor of the court 1s arreſted in the face 
of the court, or as he 1s going or coming to attend 
his cauſes, (for ſo far the court does and will protect 
a man) upon complaint made thereof, ſitting the 
court, they will ſend out the tipſtaves to bring in 
the bailiffs and priſoner inſtantly, and will order 
them forthwith to diſcharge him, and lay them by 
the heels; and the plaintiff in the action, on com- 
plaint and oath made thereof, will certainly ſtand 
committed, and he ſhall lie by it till he petitions, 
ſubmits, begs pardon, and pays coſts to the other 
party. ESTER. 
Where a clerk in court or ſolicitor is committed 
for male practice or miſbehaviour of his known 
duty, after he has Jain in cuſtody ſome time, the 
court will diſcharge him upon a petition ſigned by 
him, wherein he muſt beg pardon, be ſorry for his 
contempt, and pay the coſts. | 

All proceſs made upon any contempt, is to be 
made out into the proper county where the party is 
uſually reſident, unleſs he ſhall be at that time occa- 

| ſionally 
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Gonally in or about Landon; in which cafe it may 
be directed into the county where he ſhall then be, 
that it may be ſerved upon him there: And he who 
proſecuteth for contempt, is io. do his beſt endea. 
vour that the precedent proceſs be duly executed: 
And if a party arreſted upon a proclamation, or 
commiſſion of rebellioa, or by the Serjeant ar arms, 
ſhall make it appear unto the court by proof that 
the proſecutor of thoſe proceſſes hath. not done his 
beſt endeavour to have the precedent proceſs duly 
executed, then the party ſo offending ſhall pay the 
other party colts. Ord. Chan. Nov. 17. 7 Car. 
1631. | | 5 
And if any perſon ſhall be taken upon. proceſs 
otherwiſe, or any way irregularly iſſued, the pany 
ſo taken, firſt appearing unto, and ſatisfying the 
proceſs which had irregularly iſſued againſt him, 
ſhall be diſcharged of his contempt, and have his 
full coſts to be taxed of courſe, either by the Maſter, 
or by the Six-clerk, not towards the caule, for ſuch 
irregular proſecution, from the time the error firſt 
ew. | 
All attachments on proceſs ſhall be diſcharged 
upon the defendant's payment, or tender to the 


plaintiff's clerk, and refuſal, of the ordinary coſts 


of the court; and filing his plea, anſwer or de- 


murrer, as the caſe regularly requires, without any 


motion in court, or petition on that behalf. 

And if after ſuch conformity, and payment of 
coſts, (or tender and refuſal, as aforefaid) any far- 
ther proſecution ſhall be had of the ſaid contempt, 
the party proſecuted ſhall be diſcharged with coſts. 

And where a contempt is proſecuted againſt any 


man, he ſhall not be put to move the court, as was. 


formerly uſed, either for interrogatories to be exhi- 
bited, or for reference of his examinations, or for 
his diſcharge when examined ; but when he ſhall 


be brought in by procels, or ſhall appear gratis a 


to inloꝛce Appearances, &c. 
be examined upon a contempt, he ſhall only give 
notice of ſuch his appearance to the attorney: or 
clerk, on the other ſide, | | 

And if within eight days after ſuch appearance, 
and notice given, interrogatories ſhall not be ex- 
hibited whereon to examine the party ; or if no 
reference be procured of his examination, nor com- 
miſſion taken out on the other ſide, nor witneſſes 
examined in court, to prove the contempt within 
one month, then the party thus proſecuted ought to 
get an order to be diſcharged, and for a Maſter to 
tax the coſts, 

If after appearance, and interrogatories exhibited 
as aforeſaid, the party appearing ſhall-depart before 
he is examined, without leave of the court ; upon 
motion, and certificate of the ſame, Sc. he ſhall 
ſtand committed without farther day to be given 
him; and is not to be diſcharged from his con- 
tempt, until he has been examined, and is cleared 
eee . | 

And if he ſhall, upon his examinations, or by 
proofs, be found in contempt, and thereupon com- 
mitted, he ſhail clear ſuch his contempts, and pay 
the proſecutor his coſts before he be diſcharged of 
his impriſonment. | = 

And tho? he be cleared of his ſaid contempt, yet 
he ſhall have no coſts, in reſpect of his diſobedience 
in not ſubmitting to be examined without the pro- 
ſecutor's trouble and charge in moving the court. 

All perſons guilty of any breach of the orders 
of the eourt, may be committed for the contempt, 
which is to be examined into upon oath on inter- 
rogatories; and if the contempt be found, the par- 
= muſt clear it, and pay coſts to the proſecutor, 

"_ 

[For more touching ſequeſtrations, vide 2 Vol. 
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CHAP. VI. 


Of appearing, preferring coſts, and anfwerin 
and alſo of diſclaimers. 


F F the defendant lives ten miles from London, h thus 


has four days to appear in after the return of th 
| jubdena, unleſs it was ſerved four days before th 
return, and then he ought to appear at the return 
day, or the next after at fartheſt : But if he live 
beyond that diſtance, then he has eight days afte 
the return; yet it ſerved eight days before the re 
turn, he ought to appear on the return-day, or net 
day after: But if the. defendant living within te 
miles of London, be ſerved ſix or ſeven days, 0 
more, before the return, then he ſhall appear at th 
return- day, or the next day after: And ſo if heb 
ſerved one, two or three days before the return 
And if he lives beyond that diſtance, then if het 
ſerved either the morning of the return, or one d 
before, in ſuch caſe he hath eight days to appear 
but where he is ſerved eight days or more befoi 
the return, he has only one day at moſt after itt 
appear in. And this, I think, is the ſtrict pradtic 
of the court. But yet if a defendant lives twent 
miles from London, he is intitled to anſwer by com 
miſſion, and then he has uſually time till the fi 
return of the enſuing Term, or longer, on cau 
ſhewn by motion or petition. 
After a defendant has been ſerved with a /ubprend 
and given directions to a clerk in court to appe: 
for him, if ſuch clerk in court finds that the bill 
not entered, he uſually puts up a note in the Sit 
clerks Office, as follows : 
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bpoend 


appe: 
bill! 
le Six 


Enlt 


thus: 


"he SH 


Enter Bill. 
A. againſt B. 
: ' 


D. 
But if he has preferred coſts, then he writes 


Enter Bill, coſts preferr'd. 


A. againſt B. 
C. 
3 


Which note the defendant's Six-clerk enters in 
e coſts book. 


And this note is alſo uſually affixed to the middle 
pillar in the office. When a /ubpoena has been 
erved, and no bill is filed, the next day after the 
A poena 18 returnable, he writes a note, Enter caſts, 
|. apainſt B. and leaves it with the Six-clerk's por- 
r, or in the hall below the office where the cofts 


oh is kept, and the Six- clerk enters it in the book; _ 


hich being done, and the line ſtruck, the clerk in 

burt makes out a bill of coſts, and carries it before 
ny one of the Maſters in Chancery; who will tax 
b and ſet his name to the bill of coſts: And if it 
e a town cauſe, he uſually allows one pound three 
lings and four pence, or one pound fix ſhillings 

nd eight pence 3 and if a country cauſe, one pound 
lirteen ſhillings and four pence. And that bill of 
olis is carried to the Regiſter, who enters it, for 
ich one ſhilling and four pence is paid, and then 
takes out a ſubpoena for the coſts : However 
me have ventured to enter the coſts with the Re- 
iſter, without taxing, and others have taken out a 
Whoena for coſts, without taxing the coſts, or en- 
ing ; but theſe methods, if conteſted, may per- 

aps admit of an irregularity. 

2 


Note; 
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Note; This ſubpoena for coſts (which is alway; 
payable to the defendant or bearer) muſt be ſerve 
on the plaintiff perſonally, and the coſts demand 
ed of him; and if upon ſuch ſervice he refuſe t 
pay the ſaid coſts, the defendant may (upon afi 
davit that the ſubpoena for coſts was ſo ſerved, an; 
the money demanded) have an attachment dire 
ed to the Sheriff of the county where he lives, t 

attach him for the coſts : And if the Sheriff upo 
the attachment make return that the plaintiff can 
not be found, then a proclamation may be iflued 
againſt him; and that proclamation being like 
wiſe returned as aforeſaid, then a commiſſion o 
rebellion may be ſued forth againſt him, &. 
And upon the return of a nou eſt inventus on 
commiſſion of rebellion, then you have an ordet 
for a Serjeant at arms, and on his like return a 
order for a ſequeſtration againſt the defendant" 
perſonal eſtate, and the rents and profits of his re 
eſtate, until he ſhall pay thoſe coſts, clear his con 
| tempt, and the court take other order to the con 
trary : But obſerve in all theſe proceſſes where 
non eſt inventus is returned, there muſt be fiftee 
days between the teſte and return. The uſual me 
thod of a defendant's appearing, is (either by him 
ſelf, or attorney) to employ or retain a clerk i 
court, or waiting clerk to appear for him. Ane 


| recourſe is to be had to the general bill-book befom xe 


mentioned, to ſee who filed the bill ; which being 
filed, the defendant's clerk then goes to the plan 
tiff's clerk in court to appear thereto, who thereupo 
enters his appearance; after which he goes inte 
the ſtudy of the plaintiff's Six-clerk who filed thi 
bill, and there takes it from the file, at the fam 
time leaving a note with the Six-clerk, and enter 
ing it in his book there. But if another clerk ! 
court has appeared for any other defendant beiore 
then the plaintiff's clerk in court is applied to, whC 

- thereupo 


4 
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thereupon takes down the appearance, and then the 
derk in court, who appeared before for .another de- 
fendant, is applied to, of whom the bill is received 
n order to be copied. | 

As to appearances, they are either voluntary, or 
compulſory : Voluntary, when the defendant comes 
in upon the return of the ſulpoena, and appears as 
aforeſaid z Compulſory, where he is taken and 
brought in upon an attachment, proclamation, com- 


can N 
ine niſſion of rebellion, or by the Serjeart at arms; 
lik Din which caſes he muſt enter his appearance with 


the Regiſter, though ſometimes upon being arreſt- 
ed upon an attachment or proclamation, the Sheriff 
jill take a bail-bond of the defendant in forty 
pounds penalty, conditioned to perform what the 
lefendant is arreſted for by the return of the writ ; 
nd if the defendant does not anſwer by the return 


covered at law. 

But if the defendant has a mind to enter his ap- 
pearance with the Regiſter, he is carried to the Re- 
iſter's office, and one of the entering Regiſters 
"rites a certificate, on a double ſix-penny ſtamp'd 


him et, of the defendant's entering his appearance 
rk init the Regiſter on the writ he is arreſted upon, 
AndW*4 conſenting that a Serjeant at arms ſhall iſſue 
beforW2ainlt him for his contempt in caſe he is not diſ- 
beingW'arged therefrom : Or if the defendant be arreſt- 


d in the country at ſome diſtance where he cannot 
onveniently come to London, he may obtain an 
der that he may enter his appearance with the 
egiſter by his clerk in court on ſuch proceſs ; 
nd his clerk in court having ſufficient authority 
or that purpoſe, carries the order to the Regiſter's 
ice, and the entering Regiſter writes a certificate 
\eforeM" the ſaid order of the defendant's having entered 
„ wh appearance with the Regiſter by his clerk in 
euponſÞurt in manner as aforeſaid, And upon obrain- 
Y 3 | ing 
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ff the writ, the bail-bond may be put in ſuit and 
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ing ſuch certificate the defendant is diſcharged from 
his arreſt: But then in caſe ſuch proceſs regular 
iſſued againſt him, he muſt obtain an order for time 

to put in his anſwer, and put in his anſwer accord 


ingly, and pay the coſts of his being arreſted o + 
ſuch proceſs, otherwiſe the plaintiff may obtain x \ 
order for the Serjeant at arms to apprehend him foi 1; 
his ſaid contempt. "4M 

When defendant applied to diſcharge an orde per 
made on the act of the 5, Geo, 2. c. 25, in order ti apf 
ſhew that he did not abſcond or retire into Jrelandl gl 
for the ſake of avoiding the proceſs of the courtM | 
the court thought proper that he ſhould make an it 
affidavit in anſwer to the ſubſtance of the charg vit 
by the bill. Barnard 401. | K 

An order was obtained (by contrivance) upon ti 
Statute of 5 Geo. 2. The defendant appeared to ti 
bill, and on application to the court they ſet aſid te 
the order. Note; The appearance to the bill mull no 
be ſet aſide likewiſe, for though an appearancW the 


uſually ſalves error in the proceſs, yet in this cal 
the order being obtained by male practice and im- 
Poſition on the court, and the appearance having fe 
bad a foundation cannot eſtabliſh and make it good 
Barnard 403. 

*Tis not ſufficient to be ſworn by the affidavit! 
that the party making it was informed and be 
lieves, that the defendants withdrew themſelves 
order to avoid being ſerved with the proceſs of this 
court. But it muſt be ſet forth by whom the par (1 
ties received ſuch information. id. 9 

Where a ſolicitor ſhall be committed for obtain 2 
ing an order in an undue manner, upon the Sat. a. 
Geo. 2. See ibid. ti 

The defendant having appeared, and taken an 
office - copy of the bill, is to lay the ſame, or: 
copy thereof, before counſel, with inſtruction 
for the anſwer, who will adviſe him either to an 
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ſwer, plead or demur thereto, as the caſe requires: 


Or the defendant's attorney may draw the anſwer, 
and then lay it before counſel to peruſe and ſign. 


If a defendant does not anſwer in time, an at- 
tachment iſſues of courſe. 

Where ſubpoena is returnable as near the end of 
the Term, that there cannot be a day given defen- 
dant to anſwer, in ſuch caſe defendant muſt at his 
peril anſwer the ſame day ſe'n- night following his 
zppearance, though it be out of Term; for Can- 
ellaria eft officina ſemper aperta. : 

If the defendant's appearance be time enough 


within the Term, rule may be given to anſwer 


within eight days; but if no rule be given, he is 
at liberty to anſwer at any time within the Term. 
Where a defendant finds himſelf ſtinted in time, 
ſo that he cannot put in his anſwer according to 
the ordinary rules of this court, as where he can- 
not anſwer without ſight of writings which are in 
the country, Sc. or it the bill be for an account 


of goods that are in the country, and he in London, 


ſo that he cannot ſet forth the particulars without 


fight; in theſe and many other fingular caſes, the 
court, on motion or petition, will grant ſuch time 
to anſwer as is reaſonable ; but this ought only to 
be where the defendant incurs not any diſpleaſure 


of the court, but appears regularly at the return of 


tie ſubpoena. 
Yet this is uſually granted upon the defendant's 
ſubmitting to enter his appearance with the Re- 


giſter; as upon an attachment, and conſenting that 


a Serjeant at arms ſhall iſſue againſt him; and if he 


anſwers not by the time allowed him, then the plain- 
tiff takes a certificate from the Regiſter of the de- 
tendant's having entered ſuch appearance. And it 
a motion of courſe to obtain an order for a Serjeant 
at arms againſt the defendant ; and then he muſt 
anſwer and clear his contempt before he be dif- 
charged. | 


Y 4 
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out any oath, ſigned by counſel, and which there- 


or only a plea and anſwer, or a plea or anfwer only; 
the defendant does put in only a demurrer after 


mufrer otherwiſe might be a good demurrer. And 
this ſpecial commiſſion is returned as other com- 
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If the defendant live above twenty miles from 
Lenden, he has a dedimus of courſe to put in his 
anſwer the Term following, which he is intitled to 
pray upon his appearing. | | 
It muſt be to plead, anſwer or demur, as the caſo 
requires, and it is obtained either on motion or pe- 
tition : But the court never grants a commiſſion to 
demur alone, for the ancient rule was to plead, an 
ſwer or demur, becauſe a demurrer is ever look'd 
upon as dilatory, and the court will never indulge 
it by a commiſſion in delay of the plaintiff, becauſe 
the detendant may put in a demurrer alone, with. 


fore he ought to put in in due time, and is not to 


be excuſed from it by a commiſſion to the needle] 


charge and delay of the plaintiff: But by virtue 
hereof he may put in a plea, anſwer and demurrer, 


but ſhall never demur to the whole bill alone, on 
having obtained ſuch order as aforeſaid: And if 


having obtained ſuch order, ſuch demurrer will on 
motion be diſcharged with coſts, though the de- 


miſſions are; and fix days notice of executing 
thereof is to be given to ſuch one of the plainiiit's 
commiſſioners, as notice is directed to be given to, 
of the day of executing the commiſſion, But in 
ſtrictneſs, if notice be given on Monday to execute 
on Salurday, it may be good. 

After a contempt duly proſecuted to a procia- 
mation returned, no dedimus is to iſſue without 
motion and good cauſe to ſatisfy the court touching 
the delay. 

A dedimus is ſometimes made returnable without 
delay; but regularly the dedimus (if the ſubpœne 
was returnable the firſt day of the Term) ought : 
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be returnable the laſt day of the Term. Though 
the modern practice is to indulge the defendant with 


329 


+ dedimus returnable the firſt return of the next 


enſuing Term. And ſo if the ſubpæna was return- 
able the laſt day of the Term, the dedimus ſhould be 
returnable the firſt day of the following Term : But 
this is no fixt rule, but is diſcretionary ; for in the two 
ſnort: Terms, and where the defendant lives a great 
diſtance from town, he muſt have a commiſſion 
with a longer return than where the defendant lives 
nearer town, And theſe proceedings are generally 
adapted to the conveniency of both parties; and 

what: time the defendant ſhall have, is uſually ſettled 
amongſt the clerks themſelves. 

By the rules of the court a dedimus is returnable 


the firſt return of the next Term, but by the prac- 


tice it is not returned till the ſecond return of Hilary 
and Trinity Terms, becauſe the vacations between 
Michaelmas and Hilary are fo ſhort. Maſeley's re- 
ports. 176. ä 

Two commiſſioners, one on each ſide, are ſuf- 
ficient to take an anſwer; yet generally there are 
two on each ſide, or two for the one, and one only 
for the other: And each ſide names his own com- 
miſſioners. 

And no ſecond commiſſion is to be had without 
ſpecial order of the court, on good cauſe ſhewn, 
or by conſent. 

Before a commiſſion to who an anſwer is iſſued, 
tne defendant's clerk in court uſually calls upon the 


plaintiff*s clerk in court for commiſſioners names, 


to ſee the defendant's anſwer taken, or leaves a 
note in writing with him for that purpoſe, and 
upon receiving names, he proceeds to make out 
the commiſſion : But if the plaintiff's clerk in 
court refuſes to give ſuch names, the defendant 
may on motion or petition obtain an order to 
compel him to give names in two days, or in de- 
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fault thereof, that the defendant may be at liberty 
to have a commiſſion directed to his own com. 
miſſioners. The forms of which petition and com. 
miſſion are as follow: 5 | 


Between A. B. plaintiff, 
| C. D. defendant. 


To the right honourable the Maſter of the Rolls, 
The humble petition of the defendant, 


Sheweth, | | 


H AT the plaintiff hath exhibited his bill 
againſt your petitioner, to which he hath 
appeared, and your petitioner's clerk in court hath 
often called on the defendant's clerk in court for 
commiſſioners names to ſee your petitioner's anſwer 
taken, which he refules to give to your petitioner's 
clerk in court. | 
That inaſmuch as your petitioner lives in the 
county of E. about — miles diſtant from the 
court, and is not in contempt, nor has had any or- 
der for time to anſwer the ſaid bill; 


Your petitioner therefore humbly prays your 
Honour, that he may be at liberty to take 
out a commiſſion for taking his anſwer to 
the ſaid plaintiff's bill, returnable——And 
that the plaintiff's clerk may in two days 
after notice hereof give to your petitioner's 
clerk in court commiſſioners names for tak- 
ing your petitioner's faid anſwer ; or in de- 
fault thereof, that your petitioner may take 
out ſuch commiſſion directed to his own 
commiſſioner ; and that all proceſs of con- 
tempt againſt your petitioner for want of 
his anſwer may be ſtayed in the mean 
time. 


Aud your petitioner ſhall ever pray, Sc. | 
Com- | 


— 
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Commiſſion to take an anſwer. - 


GE ORGE the third, by the grace of God, of 
Great Britain, France and Ireland, King, de- 
fender of the faith, and ſo forth, To E. F. G. H. 
J. K. and L. M. Gents. greeting. Whereas A. B. 
Gent. complainant hath lately exhibited his bill of 
complaint before us in our court of Chancery 
againſt C. D. Gent. defendant: And whereas we 
have by our writ lately commanded the ſaid defen- 
dant to appear before vs in our ſaid Chancery at a 
certain day now paſt to anſwer the ſaid bill: Knew 
ye, that we have given unto you, any three or two 
of you, full power and authority to take the anſwer 
of the ſaid defendant to the ſaid bill; and therefore 
we command you, any three or two of you, that 
at ſuch certain day and place, as you ſhall think fit, 
you go to the ſaid defendant, if he cannot conve- 
niently come to you, and take his anſwer to the 
ſaid bill on his corporal oath, upon the Holy Evange- 
liſts, to be adminiſtred by you, any three or two of you, 
the ſaid anſwer being diſtinctly and plainly wrote 
upon parchment : And when you ſhall have ſo ta- 
ken it, you are to ſend the ſame cloſed up under the 
ſeals of you, any three or two of you, unto us in 
our ſaid Chancery 
Whereſoever it ſhall then be, together 
with this writ, Witneſs ourſelf at Weſtminſter the 
——day of——in the——year of our reign. 


Here put the Maſter of the Rolls and Six- cler“ s 
ſurnames. 


Indorſe it; By the Court. | 
Note; If the defendant is a Nobleman, the 
words above in different characters are to be left 


out, and the words zpon bis Honour inſerted in 
their ſtead. 
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The anſwer being ingroſs'd on parchment with 
two ſhillings ſtamps 3 it taken here in town, muſt 
be ſworn before a Maſter in Chancery ; or if the 


defendant lives above twenty miles from London, 


he may either come up to town and put in his an- 
ſwer here, or it may be taken by commiſſioners, a 
commiſſion as aforeſaid being firſt duly iſſued for 


that purpoſe; notice of executing which commiſſion 


mult be given in writing, in manner following, viz, 


E whoſe names are hereunto ſubſcribed 
having received a commiſſion iſſuing out of 


the high court of Chancery, to us and others di- 


rected, to take the anſwer of C. D. defendant, to 
the bill of complaint of A. B. Gent. complainant; 
we do hereby give you notice, that we intend to 
execute the ſaid commiſſion on the day of, 
Sc. at the houſe of, &c. at which time and place 
you, with your: commiſſioners, may be preſent if 


you pleaſe. Given under our hands this day 
of, Se. 


To Mr. C. D. E. F. 
. K. 


The commiſſioners and defendant being met to- 
gether purſuant to ſuch notice, one of the com- 
miſſioners reads over the anſwer; though for the 
moſt part it is not read over to the defendant at the 
time when the commiſſioners meet together, but 
before by the defendant's ſolicitor; but one of the 
commiſſioners ſays to the defendant; Lou have 
heard the anſwer read, and do exhibit it as your 
anſwer to the bill of complaint of, c. To which 
he anſwers Yes: Then one of the commiſſioners 


adminifters the oath to the defendant, (laying his 


right hand on the Bible or Teſtament) which is as 


follows: | 


Lou 


* 
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OU ſhall ſwear, that what is contained in this 

your anſwer, as far as concerns your own act 

and deed, is true of your own knowledge; and 

that what relates to the act and deed of any other 
perſon or perſons, you believe to be true. n 


So help you God. 


And the ſame oath is adminiſtred when an anſwer 
is {worn in town. | 

Obſerve that now a defendant here in town, as 
well as a defendant in the country, generally ſigns 
his anſwer. 

By an order of the Houſe of Lords in 1640, the 
Lords of the Parliament, and Widows and Dow- 
agers of ſuch temporal Lords, ſhall anſwer upon 
proteſtation of Honour only. 

The anſwer of a * Peer or Peereſs is taken upon 
their Honour, | 

The anſwer of a Corporation is taken under their 
common ſeal. 2 

The anſwer of a Quaker is taken upon his ſolemn 
affirmation and declaration. 

Lord Harcourt and Lord Macclesfield allowed a 
Quaker to put in his anſwer without affirmation, 
the bill appearing frivolous. 1 Will. Rep. 781. 

The anſwer being taken, is to be annexed to the 
commiſſion ; and then the caption is to be made at 
che foot of the apſwer, thus: 


* Sir Thomas Meers exhibited a bill againſt the Lord Stourton, and it was 
erder'd, That the Lord Stourton ſhould be examined upon interrogatories 
touching his title; and it was objected, that he being a Peer of the realm, 
ought to anſwer upon his Honour only; and it was refolved by Harcourt, 
Lord Keeper, that where a Peer is to anſwer to a bill, his anſwer put in upon 
iis Honour 3s ſufficient; but where a Peer is to anſwer interrogatories, to 
make an affidavit, or to be examined as a witneſs, he muſt be upon his oath, 
Sir Tho, Meers v. Ld, Stourton, 2 Salk, 512, Will. 146, ſee 4 Bac. Abr. 


237. 


This 
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HIS anſwer was taken, and the above nam: 

ed C. D. defendant was duly ſworn to the 
truth thereof upon the Holy Evangeliſts, at the 
houſe of E. F. ſituate in the pariſh of G. in the 
county of H. on the —day of —in the 
year of the reign of his Majeſty King 
George the ſecond, and in the year of our Lord 
1740, by virtue of the commiſſion hereunto an- 
nexed, before us— 

To this the commiſſioners ſign their names. 

Note ; The caption is to be properly varied ac- 
cording to what is taken. | 

And the caption being made and ſubſcribed in 
this manner, the commiſſion 1s indorſed about the 
middle, thus: 

The execution of this commiſſion ap- 
pears in a certain ſchedule, or cer- 
tain ſchedules (if more than one ſkin) 
hereunto annexed. 

And underneath the commiſſioners are to ſign 
their names. | 

If there be ſchedules, they are all to be annexed 
to the commiſſion ; and then the commiſſion 1s to 
be made up and ſealed, and directed to the clerk 
in court: And when he receives it, it is to be in- 
dorſed in manner following: 


23 January 1740. Upon the oath of A. B. at 
the publick office before 


But if the bearer or meſſenger be ſworn at any 
other place, the indorſement muſt be properly 
varied. | 

Then the bearer is taken to the publick office, or 
other place, before one of the Maſters, where he 
ſwears, That he received the commiſſion from the 
hands of one or more of the commiſſioners therein nam- 
ed, and that it has not been open'd nor alter d ſince le 
ſo received it, 

But 


thi 


1 
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But if one of the commiſſioners has the carriage 

n. thereof, and delivers it ſeal'd, as aforeſaid, into the 

he W hands of a clerk in court, it is always accepted 

he MW without oath, and indorſed thus : 


he January 23, 1740. Received by the bands of 
- A. B. one of the commiſſioners. | 

— Theſe things being done, the anſwer may be 
n- open'd ; and the clerk in court enters it in his cauſe- 


book, annexes it to the bill, marks it at the top, 
with the day and year when filed, and ſubſcribes 
10 his name at the bottom, on the left- ſide, and then 
files it with his Six-clerk, of which he informs the 
in MW plaintiff's clerk in court, who goes into his Six-clerk's 
he ſtudy (it being by the defendant's Six-clerk tranſ- 
mitted thither) and takes it from thence, firſt mak- 
20. ing an entry thereof in the Six-clerk*'s book: But 
er- if the anſwer of another defendant to the ſame bill 
in) be filed before, he then proceeds as aforeſaid, ſave 
that in this caſe he does not annex the anſwer to the 
on bill, but only writes at the bottom of the anſwer, 
| Bill with another anſwer to A. i. e. the plaintiff's Six- 
red clerk, led ſuch a Term with B. i. e. the defendant's 
; to Wl Six-clerk. 
erk But obſerve, that though no anſwer is ſtrictly re- 
in- puted ſuch till filed, nor to be filed until the coſts 
of contempt for not anſwering are paid, yet they 
at may be, and are frequently filed before. 

An anſwer in general, muſt confeſs or avoid, or 
any traverſe or deny the material parts of the bill : It 
erly muſt contain nothing ſcandalous or impertinent z 

it muſt be under counſels hand, (unleſs it is taken 

8 by commiſſion in the country, and then it may be 
4 he lworn and filed without counſel's hand thereto) and 
5 the pon oath, except in the caſe of Peers, c. And 
an anſwer to a matter charged as the defendant's 
own fact, muſt regularly be without ſaying, To his 
remembrance or belief, if laid to be done within ſix 
years 
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years before, unleſs the court, upon exceptions ta- 
ken, ſhall find ſpecial cauſe to diſpenſe with it. And 
as to the fact of another, which he does not cer- 
tainly know, he ought to ſay, He has heard and 
conceives, or believes it to be true; or, that be dues 
not conceive or believe, &c. and ought not to ſay 
only, that he has heard. Roe 

If the defendant deny a fact charged in the bill, 
he is to traverſe or deny it (as the caſe requires) 
directly, and not by way of negative pregnant ; as 
if he be charged with the receipt of a ſum of mo. 
ney, he muſt deny or traverſe that he hath not re- 
ceived that ſum, or any part thereof, or elſe ſet 
forth what part he hath received, and deny the reſt : 
And if a fact be laid to be done with divers cir- 
cumſtances, he muſt not traverſe or deny it literally, 
as laid in the bill, but muſt anſwer the point of 
ſubſtance poſitively and certainly. Vide Claren- 
don's Orders 18. Car. 2. He is not obliged to an- 
ſwer to any matter, the confeſſion whereof might 
ſubject him to any forfeiture or penalty at law. But 
bills for diſcovery of writings and evidences, &c. 
in pure matters of neum & tuum, ought to be an- 
ſwered. A counſellor, clerk in court, or ſolicitor, 
are not compellable to anſwer what they know of 
their clients cauſes, as they are ſuch. 1 Chan. Ca. 
277. Neither is a referee, where it is agreed, 
that what paſſes between them upon the reference, 
ſhall not be diſcloſed, or made ule of on either 
ode: . ĩͤ - fo SET 

An anſwer ought not ordinarily to ſet forth 
deeds in hæc verba; and though the bill prays they 
may be ſet forth, yet if the defendant in his an- 
ſwer ſays, he is ready to let the plaintiff have 
copies of them; or if he does not ſay fo, but 
ſets forth only part of them, it is ſufficient, and 
will be well enough; and the court will order that 


the plaintiff have liberty, at his own charge, 5 
| take 
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ta- take copies of them, without ſending them to a 
nd Maſter; or order the defendant to produce them, 
er- on the examination of witneſſes, Sc. Ord. in Canc. 
and 121, Sc. | 8 
loes The defendant may without notice, move to 
ſay Wl amend his anſwer in a ſmall matter; but if it be 

in a material point, he muſt give notice, and the 
ill, court ſometimes grants it, eſpecially upon an affi- 
es) Wl davit that the defendant was ſurpriſed therein. 

as I Chan. Ca. 29. 

10- But obſerve, that there are no ſettled rules for 
re- Wl amending of anſwers; but it is diſcretionary in the 
ſer court. | 

ſt: Motion for leave to amend an anſwer in three 
ir- Wl particulars, wherein defendant found plaintiff miſ- 
ly, taken; and per Cur. we often do it where iſſue is 
of Wl not joined, and it was ordered accordingly. Buns. 
en- 186. 21. 263. 

an- There are no certain rules about amendments 
zht of anſwers, for thoſe amendments are in the diſ- 
zut cretion of the court. Woodgate and Fuller, Bar- 
Sc. WM nord. 51. 


an- A man is not obliged to anſwer any queſtion _ 
or, ¶ vhich may ſubject him to a penalty. 
of An anſwer may be amended even after a proſe- 


Ca. cution for perjury commenced againſt the defendant, 
ed, tor what he has ſworn in his anſwer, where it plain- 
ce, Wl |y appears to be a mere miſtake. 12:4. 


her Where an anſwer not allowed to be amended, 
barely upon the affidavit of the defendant. Lid. 
rth Where the defendant has examined witneties, 


ey the court will not give leave, that the plaintiff 
an- ſhall amend his bill, by adding parties. Bernard. 
ve 223. | | 


but Leave was given to anſwer in French, and to 
nd de tranſlated by a publick Notary. Barnard. 223. 
hat Where in a joint and ſeveral anſwer by A. and 


to 3. if A. for himſelf anſwers, and B. ſays he has 
ke Yor k . peruſed 
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peruſed the anſwer of A. and believes it to be true, 
if B. be charged with nothing of his own Know- 
ledge, ſuch a Telative anſwer is ſufficient; but it is 
otherwiſe where the defendants anſwer ſeverally. 

Sufficient to give a full anſwer to the thing in 
demand. Paſch. 13 Car. 2. Randall and Head, 
Hard. 188. But an executor muſt anſwer as to 
a diſcovery of aſſets, though he denies the debt. 
Ibid. 

Saying he believes and hopes that a debt is paid, 
when ſufficient. Vide 1 Vern. 140. 

That he received no more to his remembrance, 
ſufficient. 1 Vern. 470. 

In a ſecond anſwer the defendant muſt anſwer 
the exceptions taken to the firſt. 1 Chan. Ca. 60, 

One defendant ſhall not be prejudiced by the ad. 
miſſion of another. 

A defendant may, in ſome caſes, be held down 
to his anſwer; but not where a perſon to avoid a 
ſequeſtration, owned he was ſatisfied a debt. Vide 
1 Vern, 448. 1 Chan. Ca. 154, 

A purchaſer not bound by an improvident offer 
in his anſwer. Mich. 1698. £79. Caf. Abr. 36. pl. 3. 
I,Vathins and Hatchet. | 

May charge and diſcharge himſelf by anſwer. 
Jide 2 Vern. 194. Caſes in Equity abridged, Title 
Account, letter B. 

Where the general traverſe is omitted at the end 
of the anſwer, ſuch anſwer is good, and not to be 
ſuppreſſed as improper, the bill being fully an- 
ſwered. 2 Will. Rep. 87. 

Where the huſband will anſwer to the prejudice 
of the wife, who is an executrix, the court (on 
motion) will give leave for her to anſwer ſeparate- 
ty. 2 Vol. Abr. Eq. p. 66. Ca. 2. 

Where a defendant inſiſts on the benefit of the 


ſtatute of limitations, by way of anſwer, he {hall 
al 
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it the hearing have the like benefit as if he had 


pleaded it 2 Will. Rep. 145. 


An anſwer being reported not ſcandalous nor 
impertinent; if the plaintiff excepts to the report, 


he muſt ſhew ſpecially wherein it is ſcandalous or 
impertinent. Bid. 181. 


After the defendant has ered the bill, he 


cannot refer it for ſcandal. Vid. 311. 

It is a rule in equity, that the anſwer over-rules 
the plea, where the defendant anſwers to the ſame 
thing he inſiſts on by his plea, for he ought not 
to aver it. Earl of Clanrickard v. Burch, Fan. 
1717. 4 Vin. Abr. 442. pl. 1. 

If a bill be brought againſt three for a joint de- 
mand, and one of them by anſwer ſays, he believes 
and hopes to prove the debt paid, and the caule is 
heard upon bill and anſwer, as to him the plain- 
tiff can have no decree ; for tho? the defendant does 
not directly ſwear that the money is paid, yet his 
anſwer muſt be taken to be true, becauſe the plain- 
tiff, by not replying to him, has eluded him of 
the benefit of his proof; but upon payment of 
colts he may reply to the other detendants. Banker 
v. Wyld, 1 Ver. 140. 

No decree can be made againſt a man's anſwer, 


upon the proof of one witneſs. Earl of Mountague 


v. Bath, 3 Chan. Ca. 123. 

if a man gives a general anſwer, and a par- 
ticular queſtion be aſked, which is anſwered in 
he general anſwer, yer he muſt anſwer particu- 
arly. 

A defendant was ordered to pay plaintiff 100 J. 
or putting in a ſcandalous anſwer. 2 Chan. Rep. 
386. 

An anſwer in a court of equity is evidence at law 
againſt the defendant. 1 Vent. 212. 


The anſwer of a married woman in equity, the 


2 2 late 
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late Lord Chancellor King, declared was equal to 4 
fine paſſed by her at common law. Moſeley 248. 
If a defendant is in contempt for not anſwer- 
ing, and on motion obtains time, if it be not ex- 
preſly ordered that proceſs of contempt ſhall ſtay, 
plaintiff may proſecute for nor anſwering. 
Defendant upon his oath ſhall be diſcharged of 
ſums under 40s. 2 Chan. Ca. 209. Moſeley 253. 
„ F. a 
Anſwer may not be amended after iſſue joined, 
yet it has ſometimes been done. Chan. Ca. 29. 
Bunb. 248. pl 321. 


Anſwer of a Few, ordered he ſhould be ſworn | 


upon the Pentateuch in preſence of plaintiff*s clerk, 
Vern. 263. 

The anſwer of an Infidel, taken by commiſſion 
at Calcatta in Bengal in the Eaft-Indies, after the 
manner of that pait of the world, was allowed 
good evidence by the late Lord Chancel. Hardwick 
after hearing the arguments of L. C. J. Lee, I. 
. Willes, and I.. C. B. Parker, at Lincoin's 
Inn Hall, 23d Fan. 1744. Fil. 18. G. 2. but his 
Lordſhip declared, it was permitted to be read, on 
account of the tpecial circumſtances of that part 
cular caſe, and that he carried it no fur ther. Omi— 
chund and Barker. 2 Fq. Caf. Abr. 397. pl. 
15. Ark. Rep. 21. pl. 10. 2 Str. 104. 

C20 Separate The wite's (a) anſwer not prejudicial to the hul- 
anlwer Fat band, where he denied the truſt, and ſhe confel- 


in by wife 


alone, with- fed It, and one witneſs proved it, yet the bill was 
out order of 3: red. 2 Chan. Ca. 39. 


the court ior 


that purpoſe Executor muſt either admit allot to anſwer 
Is irregular. 


Sel. Caf. in the particular demand, or ſet forth particulars. 
Chanc, 24. Ayl. 5 46. 
2 Will. Rep. 
371. On 2 bill to eſtabliſh an agreement for ſeparate 
maintenance, the huſband not obliged to diſcover 
act of hard uſage to his wife. 1 Ver. 204- 
Thovgh an anſwer gencrally concludes only the 


defen- 
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defendant that anſwers; yet where one defendant 

hath anſwered, and others refuſed, there are inſtances 

wherein the court hath determined that the reſt 

ſhould be bound by the anſwer of the other. 

To Plaintiff was obliged to accept anſwer from 
c Tripoli, which was ignorantly broke open on ſhip- 
„board. Me/eley 5 

53. The} joint and read anſwer of two Jefendins: 

was on motion ſuppreſſed for irregularity, becauſe 

it was underwrit, Fzrai*, and not Jurati, or Amdbo 


"3 arati. And the Maſter of the Rolls ſaid, he had 
known ſuch an anſwer adjudged irregular. Maſeley 


1 238. l. 1 30. 

85 [For more of anſwers, vide 2 Vol Abr. Eg. 
| 6b. (A) 

on 

N Of diſclaimers. 

oo \ Diſclaimer is, where a defendant upon oath 
= by his anſwer denies that he hath, or claims 


lis a right or title to the thing demanded by the 
plaintiff's bill; and diſclaims, f. e. renounces all 


claim or Pretence of title thereto. 

os And in ſuch caſe, if it appear the plainriff 's 

| bill was exhibited againſt the defendant only for 

i vexation, the court will diſmiſs it, and give coſts 

10 2gainft him. 

fel. But if the plaintiff had any probable cauſe or 

3 reaſon to induce him to exhibit his bill againſt 
luch defendant, he may, if he pleaſe-, by motion 

Ip or petition, pray a decree againit, the defendant, 

#0 and all claiming under him ſince the time of ex- 
bring the bill ; but this I think is feldom decreed 

= but on payment of the defendant's coſts. 

8 If one be named a defendant in a bill among 
ether material defendants, Who no ways pretends 

ne ay right to che matters in queſtion, and he there- 

n- bon diſclaims, he may, after ſuch diſclaimer, 


2 3 upon 
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upon a motion or petition to that purpoſe, be ex. 
amined as a witneis in the cauſe; for it ſhall be 
preſumed his name was inſerted in the bill, with. 
out other cauſe than only to take away his teſti. 
mony. | 8 
And where a defendant diſclaims generally to all 
the matters in the bill, the plaintiff is not to reply; 
if he does, and ſerves the defendant with a pe. 
na to rejoin, the defendant may have coſts again 
him for the vexation to be taxed. N 
But if the diſclaimer be only to part of the mat. 
ter in queſtion, but as to the other part there is an} 
anſwer, in ſuch caſe there may be a replication to 
that part that contains the anſwer. ' 


-* 


— — 


CHAP. VII. 


Of exceptions to anfwers and reports; of fur- 
ther or better anſwers ; with hearings upon 
bill and anſwer. 5 


XCEPTIONS are the allegations of a 
party in writing, alledging that ſome plead- 
ing or proceeding in a cauſe is inſufficient, or not 
perfectly anſwered, in a certain point or points 
particularly expreſſed and ſet forth in ſuch excep- 
tions, and they muſt be ſigned by counſel. 

See Moſeley Lord Chancellor held, that when the court or- 
74 ders that the plea ſhall ſtand for an anſwer without 
ſaying more, it muſt be intended a ſufficient an- 
iwer, an inſufficient anſwer being as no anſwer. 
V herefore this being taken to be a ſufficient an- 
wer, and no expreſs liberty to except, the order 
that was made to refer the exceptions, and the ex- 
ceptions themſelves were diſcharged. ' 3 Will. Rep. 

240. Selon v. Lewen, ; 


—_— — — — — — 
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If there is a demurrer to part of the anſwer, 


and an inſufficient anſwer to the reſidue, yet the 


plaintiff cannot except until the demurrer is argued 


but if the defendant anſwers to a bill as to matter 


of diſcovery, and pleads only as to relief, the 
plaintiff may except to any matter of diſcovery be- 
tore the plea argued; becauſe it is plain that no mat · 
ter of diſcovery is covered by the plea. 3 Will. 
Rep. 326, 327. | 

If an anſwer be inſufficient in one or more points, 
the plaintiff may except thereunto, and force the 
detendant to put in a better anſwer. 

Where cauſe is ſhewn for a continuance of an 
injunction upon exceptions filed to the anſwer, 
and where the court puts the party upon procu- 
ring the Maſter's report in four days, as is always 
done in ſuch caſes, there the party is to take out 
and ſerve his warrants with all poſſible diſpatch, 
and a day's notice to attend is ſufficient ; as, if the 
warrant be taken out in the morning, to attend in 
the evening, becauſe the party has but four days 
to procure the report, and if he fail therein he loſes 
the benefit of his order; but where the Maſter 
cannot finiſh his report in four days, the Solicitors 
uſually agree that the Maſter ſhall date his report 
as within the four days, and give him a little lon- 
ger time to conſider of it; or the Maſter may cer- 
tify that the time is too ſhort, and the court upon 
reading ſuch certificate will allow ſuch further time 
45 the Maſter ſhall certify he wants. 

But if the anſwer be good to a common intent, 
the plaintiff muſt reply, and prove the matter of 
his bill to be true, if he can, and not inſiſt upon 
the inſufficiency of the anſwer; but this muſt be 
intended of things tranſacted publickly, whereof 
there may be a general cognizance; for of mat- 
ters done by the defendant privately, or reſting in 

4 his 
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his own knowledge only, he ought to anſwer pat. 
ticularly and certainly. | 
And thee exceptions are drawn, or at leaſt pe. 


ruſed and fizned by counſel : And the practice in 


filing exceptions touching the inſufficiency of an- 
{wers, is to deliver them by the plaintiff's clerk in 
court, ſo ſigned on unſtamped paper, to the deten- 
dant's clerk in court, or his clerk or agent, at his 
ſeat, firſt marking them at the top with the day of 
the month and year when delivered; and this is 
called filing exceptions. 

Warrants given out by the Maſter muſt be fer- 
ved on the adverle party's clerk in court, by de- 
livering a copy hereof to the clerk in perſon, or 
leaving a copy with his clerk or agent at his ſeat 
in the Six-clerk's Office, which is the known of- 


fice for doing buſineſs; and it ought to be ſerved 


there while the office is open, and left with the 
clerk and agent as above; for the bare leaving it 
at the ſeat when nobody 1s there, and which is 
many times done, is no ſervice; and the office 


is generally open . till between eight and nine at 


night; for in this caſe the clerk has time to ſend 


early notice to his client that night, whereas ſome- 
times it happens warrants are not left till ten or 
eleven at night, and even at the houſe of the clerk 
in court, which is never, if inſiſted on, eſteemed as 
good ſervice; for the client can have no notice till 
next morning, when perhaps he may be gone out 
on other buſineſs, and conſequently has not due 
time to prepare a defence, there being only a day 
mntervening ; and this is to the end that the adverſe 
party may have time to prepare, which he could 

never do unleſs this rule was ſtrictly obſerved. 
This rule of ſerving warrants generally holds 
good in all caſes; but as there is no general rule 
without an exception, fo there is an exception to 
this; tor where a party is put on procuring the 
. Maſter's 


further Anſwers, &c. - 


Maſter's report in four days, here a day's notice 
« ſufficient to attend. __ 

Bur no exceptions can regularly be taken to an 
anſwer after replication ; for thereby the anſwer is 
admitted ſufficient; yet in ſome caſes the court 
will order the replication to be withdrawn, and the 
exceptions received. b | 

It the defendant anſwers to a bill as to matter of 
diſcovery, and pleads only as to relief, the plain- 
if may except to any matter of diſcovery before 
the plea argued. 3 Vill. Rep. 327. 

f an anſwer be filed in Term, the plaintiff 
muſt deliver his exceptions the ſame Term, or with- 


in eight days after: But if the anſwer be filed in 


the Vacation, the plaintiff hath eight days after 
the beginning of the next enſuing Term to put in 
exceptions ; and they cannot be put in afterwards 
in either caſe, without an order or conſent of the 
other ſide, the clerk in court refuſing to receive 
tem; which if he does, an order may be ob- 
rained either on motion or petition, and ſerved, and 
the exceptions delivered at the ſame time: And 
the defendant has from the delivery of the ex- 
ceptions eight days to conſider whether he will ſub- 
mit to anſwer ; and if he does ſubmit, he muſt 
pay twenty ſhillings coſts; but if not, an order 
may be obtained to refer them to a Maſter to look 
into the plaintiff's bill and defendant's anſwer, and 
the plaintiff's exceptions taken thereto, and certify 
vhether the defendant's anſwer be ſufficient in the 
points excepted to, or not. And if the defendant 
do, within eight days after delivering exceptions, 
ſubmit to anſwer, and do amend his anſwer (if 
e lives in London, or within ten miles thereof) in 
eight days after he has ſubmitted to anſwer ; but 
f he lives twenty miles, or further, from London, 
he uſually craves a commiſſion for taking his fur- 
her anſwer, and has till the firſt day of the enſuing 
Term 
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Term to take and return his anſwer; and ſuch ſe 


cond anſwer being filed, and twenty ſhillings cof oy 
paid to the plaintiff's clerk in court for ſubmittinꝗ i ine 
to put in a better anſwer, and ſuch ſecond an con 
ſwer being ſufficient, the plaintiff may then ge ] 
on and reply to ſuch anſwer ; but if the dete def 
dant refuſes to ſubmit to anſwer ſuch except uk 
ons, the exceptions, on motion or petition, aten 
to be referred to a Maſter; who is to certify ve p 
ther the anſwer be ſufficient or not. The plaintiſi <2, 
cannot refer exceptions to a firſt anſwer till eighMl fut 
days after they are delivered, and nor ſubmit rep 
ting to put in a further aniwer: But on a fe mi 
cond inſufficient anſwer they may be referred im ;;11 
mediately. | Na 
The plaintiff muſt ſerve the defendant with 
warrant to attend on theſe references, which is toll e 
be ſerved perſonally, or on his clerk in court, tuq ©; 
days before arguing the exceptions; and if he do: m 
not attend, which generally happens, the plaintiſi ve 
may take out another warrant ; and if he does nog 
attend then, the Maſter may, in ſtrictneſs, on oatly pl; 


of ſerving the ſaid two warrants on the defendant 
clerk in court, make a report ex parte, of the in 
ſufficiency of the ſaid anſwer : But the Maſter wil 
ſometimes order a third warrant to be taken out 
and if he fails then to attend, then, on oath ot 
ſerving the three warrants, as before, the Maſic 


will make a report as before; bur the defendan th 
for moſt part appears. | 7 

The inſufficiency appearing on the exceptions, il 
to be inſiſted on; and no new exceptions can bl ee 
put in. ol 


No new commiſſion, by the ſtrict practice o 
the court, ſhall be awarded for taking any econ o 
anſwer unleſs by order, on affidavit made of ti 2 
party's inability to travel, or other good cauſe w |; 
latisfy the court touching the delay, and Hrſt pay" a 
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ing the coſts of ſuch inſufficient anſwer ; or by 
the conſent of the plaintiff's clerk for expediting 
the cauſe z but no ſuch ſecond commiſſion is uſually 
conſented to. | 

If the firſt anſwer be reported inſufficient, the 
defendant 1s to pay forty ſhillings coſts; and if 
taken in the country by commiſſion, two pounds 
ten ſhillings ; three pounds for a ſecond anſwer ; 
four pounds for a third; five pounds for a fourth, 
Sc. And the fourth anſwer being reported in- 
ſufficient, the plaintiff may move, on the Maſter's 
report filed, that the defendant may ſtand com- 
mitted ; and the defendant ſhall not be diſcharged 
till he has put in a full and ſufficient anſwer, and 
paid the coſts of the contempr. Y 

This rule of committing defendant is ground- 


ed on good reaſon, becauſe in this caſe the party 


may be held in hand a year or more before he ar- 
rves at a perfect anſwer, which the court will ne- 
ver indure. 

But if the anſwer be reported ſufficient, the 
plaintiff ſhall pay the defendant forty ſhillings coſts. 


It the Maſter reports the anſwer inſufficient in 


one ſingle exception, the defendant mult except 
to the report, or ſubmit according to the report; 
it he doth not except, but ſubmits to anſwer over, 
he muſt take care to put in a full anſwer, for ha- 
ving once ſubmitted to anſwer over, he has allowed 
the julgment of the Maſter to be good againſt 
him; and in this caſe he ſhall not inſiſt by his ſe- 
cond anſwer that he ought not to anſwer the ex- 
ceptions ; nor ſhall he in caſe of a ſingle excep- 
ton afterwards except to the report, and bring it 
on for the judgment of the court, whether he 
ouzht to anſwer over or not; for this he might 
and ought to have done at firſt, and there he would 
have had the opinion of the court whether his firſt 
anſwer had been good or not, which upon his ſe- 

cond 
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cond anſwer he can never have, becauſe he ha; 
concluded himſelf by ſubmitting to anſwer accord. 
ing to the report. 

But it is conceived this rule does not hold goo 
in all caſes ; for where the Maſter reports the an. 
ſwer inſufficient in three or four, or more EXCep- 
tions, it often falls out that one or more of the 
exceptions are fatal to the party; and fo it would 
appear if the party excepted to the report ; and 
therefore in theſe caſes the party may ſubmit to 
anſwer over as to {uch of the exceptions which he 
believes to be againſt him; but as to the others 
if he is adviſed that his firſt anſwer is full in thoſe 
points, or if they are of ſuch a nature as ought 
not to be anſwered, or altogether immaterial, the 
defendant in theſe caſes may, notwithſtanding he 
has put in a farther anſwer to the report, after- 
wards except thereunto, and have the opinion of 
the court thereon ; and it was never held that he 
was in that caſe conciuded by the report, or bound 
to anſwer according to the report. 

If the firſt anſwer be reported inſufficient, the 


defendant, if he anſwers again without excepting] 


to the report, muſt anſwer all the points reported 
inſufficient, although the ſame exceed the charge 
in the bill; and the plaintiff, in ſuch caſe may allo, 
by motion or petition, obtain an order to amend 
his bill without coſts, amending the defendant's 
copy of the bill. 1 Chex. Ca. 60. Eq. Ar. 33. 
Ca. 6. 

And if a firſt or ſecond anſwer be inſufficient, 
proceſs of attachment, &c. for want of ſuch an- 
ſwer, ſhall go on as it was before. 1 Chan. Ca. 
238. Eg. Abr. 351. Ca. 6. 


When a defendant is in contempt for want of 


an anſwer, and an inſufficient anſwer is put in, that 
is no anſwer at all; the plaintiff is not to begin 


his proceſs de novo, but go on regularly from the 
{ 


2 la 


further Anſwers, &c. 


venny. 2 Kel. 5. 

When an anſwer is apprehended ſufficient, and 
the exceptions thereto invalid, the plaintiff, not- 
withſtanding, may take exceptions to the Maſter's 
report, ſigned by counſel, and file ſuch exceptions 


of ſtamp'd paper, upon which you muſt make a 
depoſit of five pounds with ſuch regiſter z and you 
may, on ſuch regiſter's certificate, get an order, 
upon petition to the Chancellor, for ſetting them 
down to be argued. And if the party excepting 
does not petition and obtain ſuch an order, then 
the other ſide may do it; and in the mean time 
both ſides may prepare their briefs for counſel, for 
arguing the exceptions to the report. 

But the Maſter's report is concluſive, unleſs 
ether party take exceptions to it, which is often 
done on depoſiting five pounds with the regiſter, 
i it be a general report, which depoſit muſt be 
paid to the other party if the exceptions are over- 
ruled, but if they are allowed, then to him who 
made the depoſit ; and on reports touching ſuffi- 
WM ciency of anſwers, ten ſhillings, for every excep- 
tion or diſtin& branch of an exception, which on 
- roving ſhall be over-ruled as frivolous and imper- 
nent; and for ſuch as ſhall be waved and not 
, W opened, ſometimes ten ſhillings. And theſe ſums 
„ball be paid over and above the depoſit, if the re- 
35. port be affirmed; or out of the depoſit, tho' the 

report be altered. 

But it is diſcretionary in the court to order more; 
7 and on arguing the exceptions, the court ſometimes 

orders that each party bear his own coſts, 

If the exceptions, or any of them, are upon 


nt of | don 8 

tha guing thereof, after the hearing, held good and 
3 ſuffcient, the court. in that caſe uſually orders the 
5 later to review and alter his report in thoſe par- 


icy 
laſt lars. 


Note; 


aſt proceſs. Lady Abergavenny v. Lady Aberga- 


with the ſenior regiſter, on a double ſixpenny ſheet 
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Of Exceptions and 


Note; If exceptions are found againſt a defer. 
dant upon an anſwer, he mult pay the cofts, and put 
in a better anſwer ; and the plaintiff may have one 
ſubpoena for coſts, and another to make a better an- 
ſwer, which are always returnable immediatè; and 
this laſt /ubpoena is uſually ſerved upon the defen- 
dant's clerk in court, and the other muſt be ſerved 
perſonally on the defendant, and the cofts demanded 
of him: And if the exceptions be upon another 
matter, the court determines them upoh hearing 
them argued ; or ſends the parties back to the 
Maſter to review his report. | 

After exceptions taken to an anſwer, and the de- 
fendant ſubmits to put in a farther anſwer to thoſe 


exceptions, or the Maſter reports the anſwer to be | 


inſufficient, and the defendant puts in a ſecond an- 
{wer, no new exceptions can be taken to the ſecond 
anſwer; but if the plaintiff is adviſed that the ſe- 
cond anſwer is alſo inſufficient, he may either move 


or petition the court, and obtain an order that it 


may be referred to the Maſter to ſee if the ſecond an- 
{wer be ſufficient in any the points excepted unto, 


or not; and if the Maſter reports the ſecond an- 
iwer infufficient, the defendant muſt put in a third 


anſwer, unleſs he excepts to the Maſter's report, as 
before. 


There are other caſes where exceptions are taken | 


to the anſwer, and where the party has not anſwered 
them at all, but inſiſts on his right, and that he 1s 
not bound nor ought to anſwer them ; and in this 
caſe the Maſter generally reports according to the 
exceptions, becauſe they will not take upon them- 
ſelves to judge how far the defendant ought or 
ought not to anſwer, but leave it to be determined 
by the court; and when it comes on upon an ex- 
ception, the court frequently diſpenſes with defen- 


dant's not anſwering the exceptions, where 1mma- 


terial or matters of title. 
OP Exceptions 


further Ant wers, &c. 
Exceptions may be likewiſe taken to a report, 
either in lunacy or bankruptcy. | | 
Care muſt be taken in drawing exceptions, that 
no miſtake happen therein; for no new exception 
is to be added. Bunb. Rep. 246. Pl. 317. 
An anſwer being reported not ſcandalous or im- 
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pertinent, if the plaintiff except to the report, he 


muſt ſhew ſpecially wherein it is ſcandalous or im- 
pertinent, and not ſay generally that it is either. 
—(So in caſe of inſufficiency,) in order that what 
s ſo pointed out may be expunged. 2 Will. Rep. 
181. | £ 
If a bill or anſwer be referred for ſcandal, and 
reported by the Maſter to be ſcandalous, if the 
Maſter has once expunged this ſcandal, the party 
cannot then except to the report, becauſe when the 
ſandal is ſo expunged, it cannot appear by the re- 
cord what that ſcandal was ; and it was the party's 
fault that he did not except to the report ſooner. 
: Will, Rep. 181, 182. | 

On exceptions to an anſwer, the defendant ha- 
ving ſworn he received no more than the ſum of 
do his remembrance, it was allowed to be a 
good anſwer. 1 Vern. 470. | 

If the plaintiff excepts to the anſwer, and the ex- 
ceptions are referred, and the Maſter certifies the 
alwer inſufficient in the points excepted to, and 
hen the defendants fully anſwer the charges of the 
bill; and if it happen that the exceptions exceeded 
le charges of the bill, and the Maſter, upon a refe- 
ence of the ſecond anfwer, reports that inſufficient 
xewiſe in the points excepted to, and the defendants 
Xcept to the report, and inſiſt that they had an- 
ſwered well, having anſwered all the matters of the 
vill, yet they are alſo to anſwer all the matters of 
de exceptions as well as of the bill, they not having 
xcepted to the firſt report. Criſp v. Nevile, 1 


Chan, Ca. 60. 
Defendant 
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Defendant having anſwered the bill, cannot af. 
terwards refer it for ſcandal. 2 Will. Rep. 311. : 
Exceptions may be taken to an award upon ſub- p 
miſſion by order of court. 1 Chan. Ca. 186. Ver, f . 
470. „ 
i hree defendants put in joint and ſeveral anſwerg, 4 
which are reported inſufficient ; two of them wave Ml 


exceptions, the other inſiſts upon having his argued; K 
allowed. Hl. 46. 0 
Every ſupplemental anſwer is parcel of the an- 
ſwer, and mult be fo alledged ; and no perjury can 1 
be aſſigned in one without the other. 2 Keb. 516, 1 
Exceptions to an anſwer for znſuffictency. 4 
Between A. B. plaintiff, ſp 

C. D. defendant. .. p 

| w 

In Chancery. _ 


Exceptions taken by the complainant to the 4 
anſwer of the ſaid C. D, defendant, put ia P 
to the ſaid complainant's bill, 


| IRST, for that the ſaid defendant hath not M an 
F ſet forth (the matter you except to, and in like inc 
manner the third, fourth, and as many as ſhall be WM the 
thought proper.) El op, 
In all which particulars the plaintiff excepts M hir 
againſt the ſaid defendant's anſwer, as 
imperfect, evaſive and inſufficient, and WM fue 

therefore prays, that the ſaid defendant rep 

may put in a better anſwer thereunto. if | 


Of bearings upon bill and anſiwer, &c. tior 


Cauſe may be ſet down to be heard upon bill 
A and anſwer, provided there be matter of equi 


ty admitted by the anſwer ſufficient to found a de- 
mJ Bu 


. 


n bill 
equi- 
a de- 

cree 


Df Hearings upon Bill, &e. 
cree upon : So that when the defendant hath an- 
ſwered, the plaintiff ought to adviſe with his coun- 
ſel concerning the anſwer, and if he finds that upon 
the anſwer alone, without farther proof, there be 


ſufficient ground for a decree, then to proceed to 


hearing upon bill and anſwer, without farther 
lengthening the cauſe. = 

And if it be needful to prove one, or a few par- 
ticular points of the bill, and to falſify one or two 
matters in the anſwer, the plaintiff ought to exa- 
mine to thoſe points only, and not to draw in plead- 


353 


ing or proofs, any more than thoſe neceſſary points, 


on pain of coſts. | 

But note; at this time there very rarely is filed a 
ſpecial replication, but only a general replication to 
the anſwer ; and it is at the plaintiff's diſcretion 
what witneſſes to examine : But if he examines to 
more points than neceſſary, the court conſiders thar 
at the hearing, and perhaps may make the plaintiff 
pay coſts for examining to what is unneceſſary, 

But if the plaintiff reply to an anſwer, and with- 
out rejoinder, or rules given for producing witneſſes 
and paſſing publication, brings the caule to hear- 
ing, the anſwer ſhall be taken wholly true, as if 
there had been no replication ; for the defendant's 
opportunity of proving his anſwer is taken from 
bim. Vide 1 Chan. Ca. 21. 

Where the defendant diſclaims, or doth not an- 
lwer, but pleads or demurs, the plaintiff is not to 
reply without arguing the plea or demurrer ; and 
ir he ſerves the defendant with a ſubpæna to rejoin, 
the defendant may have coſts for the unjuſt vexa- 
tion, 5 

If a deed or will is confeſſed by the anſwer, and 
referred to, there ought to be no replication ; but 
o proceed thereupon to a hearing on bill and an- 
wer. And if a truſt is confeſſed by the anſwer, 
there needs nothing farther but to go to hearing; 

You. L A a and 
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Ok Hearings upon Bill, &c. 
and the court will refer the accounts of the truſtee 
to be ſtated by a Maſter ; and when that is done, 
decree a diſcharge of the truſtee on his paying the 
balance: The coſts between the parties in that cafe 
being uſually reſerved by the court until after the 
Maſter ſhall have made his report. 

If a ſubpæna to rejoin be not ſerved, &c. though 
it be ſued out, the cauſe may be heard on bill and 
Ker. | | 

If plaintiff replies to the defendant's anſwer, hut 
never ſerves him with a ip , to rejoin, he may 
rejoin gra7zs, in order to prove his anſwer, rhough 
plaintiff cannot force him to rejoin without a ſubpre- 
na. Moſeley 123. Pl. 77, ”T 

Where witneſſes have been examined and no re- 
plication, the court at the hearing, or even after a 
decree, will order the replication to be filed nur 
pro tunc; a cauſe is at iſſue by the replication, 
and a rejoinder is never actually filed. Moſeley 298. 

The method of hearing a cauſe upon bill and an- 
ſwer, is generally thus: After the ſubſtance of the 
bill has been opened by ſome junior counſel, and the 
matter of equity thereof duly repreſented to the 
court, the anſwer of the defendant 1s to be opencd 
by his counſel, and muſt be admitred true in all 


points, as to the particulars charged in the bill; 


and no other evidence is to be given than what 
ariſes from the anſwer itſelf, or being matter of re- 


cord, to which the anſwer refers, and which 1s} 
proveable by the record : But in many caſes, though | 


the cauſe require no witneſſes, yet it may be necel 
fary for the plaintiff to reply, Sc. whereby the de. 
fendant will be put upon proof of his anſwer, anc 


the plaintiff admitted to prove the matters of tie 


bill. 

Where a cauſe is brought to hearing, and there 
wants proper parties, the court will order the plain- 
tiff to amend his bill, and pay the coſts of the day 


to 


Ok Pleas, Anſwers and Demurrers. 
to thoſe defendants that were brought to hearing; 


which if brought on before my Lord Chancellor, i is 


five pounds coſts ; and if at the Rolls, is three 
n ſix ſhillings and eight pence. 

Note; That an order of diſmiſſion (if duly 
ſigned and inrolled) will be a good plea in bar of a 
new bill brought for the lame matter. 

Lord Keeper Wright declared, that where on a 
bill brought by A. againſt B. C. and D. et al', the 
defendant had examined ſome witneſſes, that B. be- 
ing now plaintitf, may read thoſe depoſitions againſt 
4. or any of the detendants in the firſt cauſe. Prec. 
in Chan. 233. 

A motion was made to inſpect the exhibits proved 
in the cauſe before hearing; but there being no in- 
ftance of any ſuch order, the Chancellor would do 
nothing in it, 2 Stran. 764. 2 Wil. 4:0. 


CHAR HL. 
Of pleas, anſwers, and demurrers. 


Plea in equity is a ſpecial matter pleaded 

by a defendant to a bill, or to ſome part 

thereof, ſhewing and relying upon one or 
more facts ſet forth in the defendant's plea, as a 
cauſe why the plaintiff ought not to be relieved in 
ſome matter contained in his bill, in bar to any 
relief or diſcovery fought after and prayed by the 
bill. It is nothing more than a ſpecial anſwer 
ſbewing, or relying on one or more things as cauſe 
why the ſuit ſhould either be diſmiſſed or "bar'd. 

The bill was for a ſum of money due to the 
plaintiff's wife. The defendant (who was her bro- 
ther) pleaded a releaſe made by her, upon ſecuring 
to her another ſum by bond, which releaie was ex- 
ecuted by her as a ſingle woman, ſhe living as ſuch 
a that time in the houſe of the defendant ; and 
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356 Ok Pleas, Anſwers and Demurrers. 


moreover that after the marriage came to be known, 1 
the huſband (the plaintiff) had accepted intereſt, n 
and thereby ratified her act. 

Lord Chancellor Hardwicke : Perhaps this may MW ; 
be a good defence, but it is not proper for a plea, Ml ; 
A plea is proper, when as the matter of the defence p 
can be reduced to a ſingle point, which will bar the 
plaintiff's demand; but then it is of uſe, becauſe er 
by having the judgment of the court upon that M +; 
point, the parties are ſaved the expence of an exa- 
mination : But where there go many circumſtances b 
to the defence, as in this caſe, it is of no ſort of uſe, M þ 
becauſe there muſt be an examination afterwards y 
whether thoſe circumſtances be true or falſe : And 0 
it would alſo be highly improper that the court 
Hould firſt give judgment upon the circumſtances, f 


and that an examination ſhould come afterwards. er 
Auguſt 1739. Pleas and demurrers after the fourth MW 
and laſt Seal, Lincoln's Inn Hall. | 


And pleas in equity are of three kinds, viz. iſt, M 

a plca to the juriſdiction; 2dly, a plea to the perſon; M n. 

3dly, a plea in bar, R 

(1ſt) A plea to the Jjuriſdidtion muſt ſhew that h 
the lands lie out of the juriſdiction of the court; 

that the matters were tranſacted, or that the party tl 

lives out of the power of the court, and the reach MF 1 


of its proceſs ;z as out of the kingdom, or in a Coun- h. 
ty Palatine, c. 5 
(2dly) A plea to the perſon muſt ſhew that the f. 
party is diſabled by outlawry, excommunication, I - 
Sto be relieved. b 
Zdly) A plea in bar, as it goes more to the me- a 


rits, and often cauſes a diſmiſſion of the bill, the I a 
court will ſometimes on arguing of ſuch plea, MW al 
order it to ſtand for an anſwer. And pleas of this 
kind are various; as acts of Parliament, fines and 
recoveries, releaſes, former decrees, Cc. purchaſing 
without notice; but notice muſt be denied, 1 Vern. 


179. 
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179. 2 Vent. 361. 8. P. by way of anſwer, and 
not by way of plea. 2 Chan. Ca. 161. - 

Though a plea in bar be allowed, yet the plain- 
tiff may reply to the truth of it, and pur the defen- 
dant on proving it, and may except to any other 
part of the anſwer. Gilb. 184. 

And obſerve, that it there be any fraud alledg- 
ed in the bill, it mult be denied by way of anſwer, 
and not by way of plea. 1 Vern. 185, | 

The ſtatute of limitations is no plea where the 
bill charges a fraud ; but then it ſhould be charged 
by the bill, that the fraud was diſcovered within fix 
years before the bill filed. 3 Will. Rep. 143. South- 
Sea Company v. Wymondſell. 5 

A. (by parol) agreed to leaſe certain mines for 
twenty-one years, in purſuance whereof plaintiff 
entred and ſought for lead, and now ſued for a diſ- 
covery and performance of the agreement: Defen- 
dant pleaded the Statute of Limitations ; and that 
the plaintiff after his entry quitted the mines, and 
never inſiſted on his bargain till defendant had diſ- 
covered the lead. Benefit of the plea ſaved to the 
hearing. 2 Vol. Abr. Eg. 76. C. 36. 

In the caſe of the South-S:a Company, in whom 
the eſtates of the late Directors are veſted by act of 
Parliament, where the Statute of Limitations might 
have been pleaded againſt the late Directors, it is 
pleadable againſt the Company, who ſtand but in 
ſuch Directors place. 4614. 

So where though the aſſignee of the effects of a 
bankrupt claims under the act of Parliament, yet 
as the Statute of Limitations might be pleaded 
againſt the bankrupt, by the ſame reaſon it is plead- 
able againſt ſuch aſſignee. 3 Will. Rep. 144. 


A plea to the juriſdiction, or in diſability of the . woos 


A a 3 perſon, la 


be upon oath, 2 Vern, Ca. 33. Contra of a plea of outlawry, with the common aver- 
ment of the identity of the perſon; for it may come in on the other fide to aver, that he 
was not the ſame perſon, Idem 182, In order to avoid pleas of outlawry, the plaintiff may 


make all thoſe that have outlawrics againſt him detendants, 
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perſon, muſt be upon oath. And all pleas ang 
demurrers muſt be ſigned by counſel, and allo pleas 
of matters of record. 

A plea of privilege muſt be put in upon oath, 
2 Vern. Ca. 80. 

Account ſtated is a good plea; bur if there be 
any agreement to rectify miſtakes, it ſhall not 
conclude though under hand and ſeal. 2 Freem, 
Rep. 183. 

It plaintiff replies to the defendant's plea, he 
thereby admits it to be good, | 

Bill for a modus Defendant pleaded a verdi& 
and judgment obtained by him in an action of debt 
upon Stat. 2 Ed. 6. againſt one of the now plain- 
tiffs, tenant of parcel of the land; and that Lord 
W. owner of the lands, endeavoured then to ſupport 
the pretended modus in behalf of himſelf and tenants, 
Plea allowed. Finch 13, 

Bill againſt the Clerk of the Sinner's Company 
to produce books of account of the Company; 
he pleads that at his admiſſion he was ſworn not 


to ſhew or deliver ſuch books without conſent of 


the Maſter and Wardens, and his plea allowed, 
Finch 24. 

Statute of Limitations pleaded in bar to a bill 
brought for a ſatisfaction of 200 paid by plaintiff's 
huſband for the uſe of defendant's huſband, as ap- 
peared by a note or letter from him to plaiatiff's 
huſband. Plea over ruled. Finch 14, 

A releaſe ſubſequent to a decree pleaded, Vide 
Gib. Rep. in Eg. 184. | 

Reconciliation with the huſband after elopement 
with an adulterer pleaded in behalf of dower, and 
plea allowed. 3 Will. 269. 

And pleas in bar of matters in pars, are to be 
upon oath, except the matter of the bar be ſingle, 
and ſo full a bar, that the bill requires no further 
anſwer; the whole is generally ſet forth by way of 
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anſwer, and then ſo much of it as goes in bar 
being relied upon, by way of plea ; and this is in- 
titled, The plea and anſwer of the defendait. 

Or the defendant may plead the matter proper 
in bar, and then add, by way of anſwer, what fur- 
ther is neceſſary as to fraud, &c. charged in the 
bill. 2 Chan. Ca. 161. 

If the defendant's time for anſwering is out, and 
he upon motion or petition obtains further time to 
anſwer * only, without ſaying that he may be at if den- 
liberty to plead, anſwer or demur to the plaintiff's e obrains 
bill; he ſhall not in this caſe (though he may at- time to an- 
terwards, upon adviſing with counſel, find reaſon wer be 
to plead or demur) put in a plea or demurrer with- plea, if the 
out obtaining an order for that purpoſe. 5 


to anſwer 


only, Maſeley, 207. pl. 116. 


A plea cannot be taken upon a general com- 
miſſion to take an anſwer only: But if the defen- 
dant obtain an order for a commiſſion to plead, an- 
iwer or demur, he may take and return a plea and 
demurrer by ſuch commiſtion, or an anſwer and 
demurrer, or an anſwer only. 

After a proclamation returned, no plea or de- 
murrer can be put in or returned without leave of 
the court; but if put in, it will be diſcharged on 
that ſuggeſtion: Therefore the defendant who 
deſigns to plead or demur, ſhould take care that 
he be not guilty of delays; and would do well 
in applying to counſe] immediately. Vide Ora. 
Chan, 121, 

Note; Where there are matters alledged in a bill 
to which the bar of the plea or demurrer reaches 
not, or ſome circumſtances relating to the matter in 
bar that require a particular anſwer z as fraud, &c. 
the defendant muſt anſwer upon oath as to thoſe, 
and then ſo much as goes in bar is relied on by plea 
or demurrer; and this is intitled, The plea and an- 

A a 4 ſeer 
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ſſwer of the defendant; or, The plea, anſwer and de. 
murrer of the defendant. 

If the defendant is doubtful, whether if he plead 
the matter of his defence, the plea will be allowed 
by the court ; he may ſhew the whole matter by | 
anſwer, and then inſiſt and rely on it, almoſt as if 8 
he had pleaded it, only he is not to call it his plea, WM 20' 

Nor have the benefic thereof till hearing. the 
If after a ſuit commenced at common law, or ane 
any Other inferior court, a bill ſhall be exhibited MI fan 
in this court to be relieved for the ſame matter, Ch 
the dependency of a former ſuit ſhall be admitted MW bil 
as a good plea, and the defendant is not to be put ¶ gu 
to motions for an election or diſmiſſion; and that M 
plea ſhall be proceeded in as in caſe of a plea of a IW fol 
former ſuit depending i in this court for the ſame an 
matter. no 

Where a defendant pleads the pendance of a for- a 
mer ſuit in another court for the ſame matter. if it I thi 
is in any of the courts of Ireland, or here in Eu. fat 
gland, on coming in of this plea, the plaintiff may or 
and ought to obtain a reference to the Maſter, and WW by 
to procure his report, that the former ſuit is not in 
the ſame matters; and in ſuch caſe the plea is to WM re 
be aver ruled, or the defendant may bring on his 
plea; and if it is well pleaded, and both ſuits ap- th 
pear to be for the ſame matter, the plea is always an 
allowed, th 

Where the plaintiff apprehends the od to be 
good, though not true, he may reply to the plea, I et 


and take iffue upon it, and proceed to examine ia 
witneſſes as in caſe of an anſwer; and in this caſe ar 
where he replies to a plea before it comes to be at 
argued, it is always an admiſſion of the plea as if I © 
it had been argued and allowed, only the defen- ti 
dant is put to the proof thereof, and ſo he may at 
when it is argued and allowed; and if he proves p 


his plea, the bill maſt be diſmis'd on hearing. 89 Il © 


1 
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if the plaintiff amends his bill before he argues the - 
plea, it is an admiſſion of the goodneſs of the plea, 
as if the fame had been allowed on arguing. So 


| likewiſe of a demurrer. 


f the defendant put in a plea, which on peru- 
ſal the plaintiff's counſel apprehends will not hold 
good, then when the defendant hath enter'd it with 
the regiſter (which muſt be in four days after filing) 
and after an order is obtained for procuring the 
ſame to be ſet down to be argued before the Lord 
Chancellor; you may prepare your briefs of the 


bill and plea, and get your counſel ready for ar- 


gung. 


But if a defendant does not enter his plea within 


four days after filing, it is over ruled of courſe, 
and the plaintiff, on the regiſter's certificate of its 
not being entered, may take out a /ubpzna for coſts 
as of over-ruling a plea, and another /u&p#na againſt 
the defendant for making a better anſwer: And the 
lame ſhall not afterwards be admitted to be ſet down 
or debated, unleſs upon motion it ſhall be ordered 
by the court. | 
All pleas in general ought to be entred with the 
regiſter four days after the filing of the plea. 

If the defendant does not petition to ſet down 
the plea to be argued, the plaintiff may petition 
and obtain an order from my Lord Chancellor for 
that purpoſe. 

When a reference is made to a Maſter, of a plea 
of pendancy of a former bill depending for the 
ſame matter, if the Maſter reports, that both bills 
are for the ſame matter, the plea ſhall be allowed, 
and the party is intitled to coſts. The plea cannot 
ve ſer down to be argued, for then there would be 
two dilatories ; but the plea is 7p/o fafo over-ruled 
and thereupon the party takes out a /ubpezna for five 
pounds coſts, in like manner as upon the arguing 
of a plea. But in the preſent caſe, the 3 

made 
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made a ſpecial report, that the former bill of revi. 
vor was brought for the ſame matter, and by the 
ſame plaintiff; but by a different deſcription, as be- 
ing in a different right z therefore the court muſt 
determine, and the rule as to coſts on the ple: 


varied. Vide Barnard, 84. Huggins and The York 


Buildings Company. , 

The defendant who pleads ought to be careful in 
the caption thereof ; for if the commiſſioners return, 
This anſwer was taken, without the words, The an- 
fwer and plea of the defendant was duly taken, and 
the defendant was /worn thereto upon his corporal oath 
upon the Holy Evangeliſts, &c. the plea will be re- 
jected, becauſe it doth not thereby appear that the 
party was ever {worn to the plea ; but the court 
oftentimes indulges the party to amend the caption, 
looking on it rather as a miſtake of the com- 
miſſioners, than a fault of the defendant. Vide 2 
Chan. Ca. 208. 

A defendant may plead to part of a bill, and an- 
ſwer to the other part; or may plead as to part, 
demur to another part, anſwer to the reſidue. 

A defendant cannot demur and plead to the ſame 
part of the bill, tor the plea over-rules the demurrer, 

To plead to ſuch part of the bill as is not an- 
ſwered, is a bad form of pleading, becauſe it puts 


the court to the trouble of ſeeing what is and what 


is not anſwered, and deprives the plaintiff of the 
benefit of taking exceptions to the anſwer. Moſeley, 
1 | 

On time given to anſwer, defendant may put 
in a plea, for that is as an anſwer, and on oath, 
3 Mill. Rep. 80, $1. | 

Either ſide may, upon petition to my Lord 
Chancellor, ſer down the plea to be argued ; and if 
on arguing thereof it is allowed, the plaintiff is to 
pay five pounds coſts to the defendant, to be reco- 


vered by /abpana; but if over-ruled, or _— ; 
| an 
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vi- fand for an anſwer without liberty to except, then 
the Wl the defendant pays five pounds coſts to the plaintiff: 
be- But where the words are, Jo ſave the benefit of the 
wit N plea till bearing; no other uſe I think could ever 
plex MW be made or found by theſe words, but that they 
"ork WY fave the defendant coſts for over-ruling his plea : 
and this ſeems to be, where it is doubtful to the 
in ¶ court whether there be not ſome equity againſt the 
un, matter pleaded ; and therefore the court often makes 
an. WY viz of theſe words, Yet where the plea is very 
and WF faulty or nought, though the court often ſaves the 
ath benefit thereof till hearing, yet they declare it ſhall 
re- not fave coſts. | | 
the Plaintiff's bill ſuggeſted, that defendant had lent 
Jurt him money, and that he had truſted the defendant 
ion, ¶ o compute the intereſt, that there was a miſcom- 
m- putation, and that plaintiff had paid more than 
le 2 vas due; therefore the bill prayed, that defendant 
might ſet forth how much intereſt was due, and 
an- how much was over-paid : Detendant pleaded the 
art, WM ftatute againſt uſury, as to legal intereſt; detendant 
ſhall not anſwer as to the legal intereſt, but he ſhall 
ame Wl anſwer to what he did receive more than the intereſt. 
rer. Plea over- ruled as to all but the words /egal intereſt. 
an- Fol. Ar. Eg. p. 70. Ci Þ 


puts Plea of a purchaſe over-ruled for not anſwering 
vat Wl to the mortgage. Gilb. 185. 
the In the pleading of a purchaſe, or a mortgage, Ce- 


eley, MF fendanc ſhould plead that the {eller or mortgagor was, 
or pretended to be, ſeiſed in fee. 3 Will. 251. 

put Bill of review and error aſſigned in the decree, 

ain. Plea and demurrer thereto. Finch 36. 

A ſecond plea for want of Parties is not good; 
ord WM but ſuch plea cannot be ſuppreſſed on Motion, but 
d 11 I muſt be {er down to be argued. Meſzley, 207, 
1s to Bill by adminiſtrator for diſcovery of the perſonal 
eco: tltate — The defendant pleads, that the ſuppoſed 
d to inteſtate made a will, and produced it, and that 
tand | , plaintiff 
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plaintiff was privy to it, and was cited in the ſpi- 
ritual court to prove it. Plea over- ruled, as con- 
taining no equity why defendant ſhould not anſwer 
to the diſcovery of the eſtate. 1 Vern. 107. But 
where the whole matter is properly in the conuzance 


of the ſpiritual court, ſuch demurrer allowed, | 


Finch 218. | 
Outlawry is no good plea to a bill brought by an 

executor. Killigrew and Killigrew, 1 Vern. 184. 
A former bill depending was pleaded in bar of 2 


ſecond ; but though both bills were of the ſame | 


nature and effect, yet as the latter had ſome new 
matter, ordered, that being the plea was good, 
the plaintiff ſhould pay the uſual coſts of a plea 


allowed, but the defendant to anſwer the ſecond | 


bill, and the former bill diſmiſſed with twenty fhil- 


lings coſts. Crofts and Woriley, Mich. 26 Car, 1. 


x Chan. Ca. 241, 
The bill being to have an account of a truſt, the 
defendant pleaded he was intruſted for three chil- 


dren, viz. for the plaintiff and his two brothers, 
and that the other two not being made parties, he | 
was not bound to anſwer; for otherwiſe he might | 


be thrice called to an account for the ſame matter; 
and the plea was allowed. Hanne and Stevens, 1 
110. | | 

The plaintiff intitles himſelf as adminiſtrator ; 


the defendant pleads the plaintiff is not adminiftra- | 
tor; it was objected, this was a negative plea : Per | 
cur. Allow the plea, it is a good plea in abatement 


at law. Win and Fletcher, 1 Vern. 473. 
A purchaſer muſt plead that he had no notice. 
Creſſet and Kettleby, Hill. 1683. 1 Vern. 219. 
Detinue of Charters is a good plea at law in bar 
of an account, and ſo it is in equity. 2 Vern. 33. 
In a plea of purchaſe it is a ſufficient denial of 
notice to ſay, that at the time of the purchaſe he 
had no notice, without ſaying, at any time _—_ 
or 
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for if it is proved he had notice before, he is liable 


pi- to be convicted of perjury. 3 Will. Rep. 243. 
_ Jones v. Thomas. 
wer In all caſes of a plea of purchaſe or marriage 
But ſettlement, notice muſt be denied though not char- 
dee ged by the bill; and it may be ſufficient to deny it 
ed l 
eicher by plea or anſwer, notwithſtanding the ob- 
jection that it ought to be in the plea, ſince all 
an te defendant has to do is to prove his plea; for 
a the defendant is not to prove a negative, viz. that 
* be had no notice; however it ſeems beſt to deny 
me notice both in the plea and anſwer. By Lord Par- 
0 ter, Aſhton and Curſon, Hill, I719. 8. P. By Lord 
* King, Weſton and Berkley, 17 July 1729. 3 Will. 
| Rep. 244. : 
= 4 plea of a purchaſe was over- ruled for not an- 


ſwering to the mortgage. Meder and Birt, Gilb. 

185, 3 

* Two of the defendants being officers of the 

wy Exchequer, plead the privilege of the Exchequer ; 

5 but the plea was over- ruled, becauſe there was a 

be third defendant, who had no right of privilege, 
= nhaw and Fanſhaw, Trin. 1684. 1 Vern. 246. 


oo In pleading the Statute of Frauds, it is neceſſary 
| 1 ſay that the agreement was not reduced into 
, writing. Prec. iu Chan. 535. 

we; There was a pero! agreement for a leaſe of 


tra. wenty-one years, upon which the leſſee entred, and 
pe emoyed for fix years; and then the Earl brought 
a bill againſt him to compel him to execute a 
counterpart for the reſidue of the Term. The leſſee 
pleaded the Statute of Frauds and Perjuries, which 
on argument was over- ruled, the agreement being in 
bar MY r carried into execution. 2 Strange 783. 
The Statute of Limitations is 20 good plea 
zor! where the eſtate in law is in truſtees. 2 Mod. Ca. 
- be L. & Eg. 32. 


for 5 
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A decree was made in the court of Exchequer 
againſt tenant for life, to hinder him from com. 


mitting waſte, which decree, and a perpetual in. 
junction to ſtay waſte, were founded on a deed of 


ſettlement ; and on a bill in Chancery to ſet that 
deed aſide, the defendant pleaded the decree in the 


Exchequer, but it was over-ruled. Ming and Wing | 


& al, Modern Caſes in L. and Eg. 109. 
If a bill be brought for an account of the profits 


of mines, and the defendant pleads a ſpecial act of | 


Parliament, which gives an excluſive juriſdiction of 


all matters ariſing within the mines to the Cccurts of 


A. but does not aver there is a court of equity, there 
the plea will be over-ruled. $roge and [:ttle, 1 
Fern. 58. 

If a bill is brought to be relieved upon a truſt, 
and charges the defendant with notice of rhe truſt, 
before the taking his conveyance, the defendant 
by way of anſwer (a) may deny the (&) notice, 
and plead he is a purchaſer for a valuable conſidera- 
tion, without ſhewing what the conſideration was, 
Mich. 15 Car. 2. between Moor and Mabew, 1 
Chan. Ca. 34. Though it was objected, that five 
ſhillings is a valuable, though not an equitable con- 


ſideration. Sed quære, if the conſideration ought | 


not to. be ſet forth? | 
But where the bill charges notice before the 
defendant took his conveyance, and the defendant 


by (c) way of anſwer denies the notice at the time | 


of his purchaſe or contract, and pleads he is a 
purchaſer, Sc. this plea is nought, being founded 


upon the anſwer, which denies only notice at the | 


time 


— 
2 8 —_ 


(4) Muſt deny the notice, elſe his plea is not good. 2 Vent. 361, 

(6) Where notice to him that purchaſes for another, ſhall affect the pul- 
chaſer himſelf, 1 Chan. Ca. 35. 

(<) Notice muſt be denicd by way of anſwer, and not by plea, 2 Chan, 
Ca. 161. Notice of an incumbrance any time before the conyeyance ers- 
cuted, ſhail bind him. 
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time of the purchaſe, which may be underſtood of 
the contract, and not of the execution of convey- 
ances ; and if there was any notice before the con- 
veyance executed, it would charge the defendanr. 
Mich. 15 Car. 2. between Moor and Mayhew, 1 
Chan. Ca. 34. ſuch plea was over-ruled, 1 Danv. 
771. S. C. 778. Eq. Ab. 38, 334. 

A bill was brought for diſcovery of tithes by a 
leſſee of a parſon. The defendant pleads the 13 E. 
. 20. J. 1. againſt non-reſidence in bar, and held 
to be a good plea both as to the dz/covery and relief. 
Gilb. Eq. Rep. 228. 

Plaintiff entitles himſelf as adminiſtrator. 
Defendant pleads that plaintiff is not adminiſtrator, 
A good plea in abatement in equity as well as at 
law. I Vern. 473. 

The plaintiffs being mortgagees, the bill was to 
diſcover ſettlements, and what eſtate the mortga- 
gor had in him; to this bill the defendants pleaded 
two ſeveral ſettlements, whereby the mortgagor 
was only tenant for life; but the plea was over- 
ruled, becauſe the defendants did not offer, by way 
of anſwer, to admit the tenant for lite to be dead, 
that ſo the plaintiffs might try the validity of thoſe 
ſettlements at law; for if they ſhould expect till 
the tenant for life was dead, their witneſſes that 
could prove the fraud might be likewiſe dead; be- 
lides, the defendants pleaded thoſe ſettlements to be 
made after marriage, in purſuance of promiſes and 
agreements made before marriage, and did not ſet 
forth what ſuch promiſes or agreements were. 
Hill. 1682. Lord Keeper & af v. Wild & aP, 1 
Vern. 139 | | 

A plea of a purchaſer for a valuable conſidera 
tion over-ruled, becauſe the defendant did not al- 
ledge ſeiſin and poſſeſſion in the perſon from whom 
he bought. Trin, 1684. Traveman and Meſſe, 1 
Vern. 246. 5 
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A bill was brought for an account againſt one 
as bailiff, ſuggeſting fraud; if defendant pleads 
that at ſuch a time he did account, he need not 
go on and ſet out an account. Gi. Rep. in Eg. 
228. | 
Bill by the heir to be relieved by a judgment. 
Creditor, who had brought a ſcire facias againſt 
him, on a judgment obtained againſt his anceſtor : 
The judgment-creditor pleads, that the now plain- 


tiff had pleaded (at law) that he had no aſſets by 


deſcent, and therefore needs no relief from this 
courts if his plea be true, and the judgmen:-credi- 
tor's plea allowed. Finch 69. 


The bill was to be relieved touching certain 
lands, which the plaintiff claimed title to as heir 
on the part of his father: The defendant pleaded, 
that the mother was the purchaſer of thoſe lands, | 


and that the defendant was heir on the part of the 


mother, ex parte materna ; but it not being plead- | 
ed that the defendant was Heir of the whole blood 
to the mother (and in fact he was only of the half | 
blood) therefore the plea was over- ruled. Hill. 1686. 


Addiſon and Hindmarſh, 1 Vern. 442. 


The defendant pleads, that the plaintiff brought | 
a former ſuit for the ſame matters, which ſuit is 
{till depending, for aught he knows to the con- 
trary; for the plaintiff it was inſiſted, that this 
plea was not good, becauſe he does not poſitively 
aver, that the former ſuit is {till depending; and 
no iſſue can be taken upon his knowledge to the 


contrary; but the Maſter of the Rolls allowed 
the p!-a, becauſe the defendant ought not to have 
ſet it down to be argued ; for by that he admits, 
that the former ſuit for the ſame matter is de- 
pending ; but the plea ought to have been referred 
to a Maſter to examine whether there was a former 
ſuit depending for the ſame matter, or not; and 
faid, there needs no poſitive averment, that the 

former 
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former ſuit is ſtil] depending, for that is examinable 
by the Maſter; and the defendant never ſwears a 

lea of a former ſuit depending. 1 Vern. 332. 
Vide Hard. 160. where a plea was held nough; 
for want of an averment in the concluſion. 

After a plea put in there can be no motion for 
an injunction till the plea; is argued; but the cavure 
at the inſtance of the plaintiff, will ſpeed the ar- 
guing of the plea; and will give Jeave, that if the 
plea ſhould be over-ruled, thar then the - Plaintiff 
may move at the ſame time for an injunction. 3 
Will. Rep. 396. 

Where teſtator had pleaded to a bill and died be- 
fore the plea was argued, the executor may plead 
de novo, tor the former cannot de argued, 6G in 
£4. temp. Talbot 3. 

A plea was held ill, becauſe it went as to any 
fraud ſuggeſted, Sc. and likewiſe becaule it did 
not aver, that the accounts which were pleaded, 
were juſt and true accounts. Mich. 1727. Ha- 
fins and Draper. 4 

Outlawry in a relator, where the ſuit was in 
the Duchy Court by Mr. Attorney General; touch- 
ing Coal- Mines in Derbyſbire, allowed a good plea; 
ret. in Chan. 4 

Where a decree in a former cauſe may be pleaded 
in bar, vide Barnatd. 75. 

All pleas whatever are argued in open court. 

t is a rule in equity, that the anſwer over rules 
the plea, where the defendant anſwers to the ſame 
thing he inſiſts upon by his plea, for he ought not 
to anſwer to it. Earl of Clanrichard v. Burck, 
1717. 4 in Abr. 442. Pl. 1. 

It is ufficient for a defendant in a plea to ſay, he 
does not know or believe as to the fact or deed of 
winch a diſcovery is ſought by the bill. l. 48. 
Whether a plea can be received after the de- 

Vou I, B b fendant 


369 


370 


Df Pleas, Anſwers and Demurrers. 
eden has ſtood out proceſs to a ſequeſtration, 
Kerry v. Simple, 1716. ; 

If a cauſe has been formerly diſmiſſed, and the 
diſmiſſion not fignec and inrolled ; if this be plead- 
ed, it muſt be on oath, for till the inrolment it i; 
not recorded. 

One is not bound to diſcover what may ſubject 
him to penalty of an act of Parliament. Vern, 
109 C. 98. 

When Ihe bill is in the d'sjunctive, defendant 
may take it either way. Vern 220. 


A ſolicitor brought bill for fees, and 41 


pleaded 3 Zac. c. 6. that plaintiff had not ſigned 
his bill, and the plea was allowed. Vern. 312. 
One claiming under a voluntary conveyance 
from tenant in "rail, is not compellable by the 
iſſue in tail to diſcover the deed of intail. 2 Vern. 50. 
If adminiſtrator in province of York ſue a de- 


fendant in province of Canterbury, it may be 


pleaded. Chan. Ca. 186. 


Purchaſe under an outlawry pleaded and allowed. 
_ Gilb. 184. 


A. obtained an annuity or rent-charge on cer- 
tain lands of B. in Ireland; B. ſuggeſting ſome 
fraudulent practice herein 1 in obtaining it, 
exhibited his bill againſt A. being there, to be re- 
lieved ; AJ. pleaded the juriſdiction of the court, 
the land lying in Jre/and; but the plea was over- 
ruled, and he was ordered to pay colts or endea- 


vouring to ouſt the court of its juriſdiction. By | 


Lord Chancellor Nettingham, 1682, 1 Vern 77. 
Affirmed by Lord Keeper North upon re-arguing, 
who ſaid, that the objection, that the court could 
not ſequeſter the land in Jreland, was of little 
weight, for that it did not appear but that the de- 
fendant had other lands in Hand which would 
be ſubject to a ſequeſtration. 
Bill to diſcover a title and deed ; defendant pleads 
a con 


n. 
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a conveyance from the plaintiff himſelf, and a ver- 


dict againſt plaintiffs title on full evidence, and 
demurs as to the diſcovery of the purchaled deed 
—both allowed. Finch 205, 188 

The defendant was committed becauſe he would 
not anſwer, the land lying in the Cinque Ports. 
1 Chan. Rep. 140. | | | 

In a. plea of privilege of the Univerſity of 
Oxford, the privilege muſt be pleaded under ſeal 
of the Univerſity. 2 Chan. Rep. 104. 2 Vent. 362. 

Plea of outlawry, if it be in any ſuit for that 
duty touching which relief is ſought, is ſufficient, 
and plaintiff may take out proceſs to enforce a bet- 
ter anſwer, 

After plea of excommunication, plaintiff pro- 
ducing letters of abſolution may proceed. Chaz. 
Ca. 186. 88 

Parol agreement is deſtroyed by writing, and 


defendant need not anſwer, but plead Statute of 


Frauds. | 
The Biſhop of Worceſter brought a bill againſt 


an aſſignee of a leaſe, charging it to be expired; 


defendant pleaded that he was a purchaſer of the 
leaſe, and was informed fifty-ſeven years were 
then to come, and therefore he gave nineteen 
years purchaſe for it; allowed a good plea. 2 Vern. 
„ 5 
Bill againſt an adminiſtratrix to diſcover the in- 
teſtate's eſtate; ſhe pleads adminiſtration granted 
to another by the prerogative court, by which 
the adminiſtration granted her by an inferior court 
is repealed. Plea over-ruled with coſts. Finch 
433. 
After a decree, if the party againſt whom the 
decree is made, intends to review it, but does it by 
way of original bill, and not in form, nor with 
the ceremonies of a bill of review, the defendant in 
this new cauſe may plead the decree in bar. 
Bb 2 Bil! 
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Ok Pleas; Anſwers and Demurrers. 


Bill to diſcover the truſt of a mortgage, and 
to redeem. —Defendants demur as to the truſt, 
being ready to reconvey on payment of principal 
and intereſt. — Demurrer allowed with colts, Finch 


214. 


If outlawry or other matter be pleaded, and 


the plea is over ruled, no other plea ſhall be after- 
wards pleaded ; but the defendant muſt anſwer. 

A plea of outlawry muſt be pleaded /ub pede 
Aigilli. The plea continues only in force till the 
outlawry be reverſed, bur hinders all proceedings 
in the mean time; and when the outlawry is re- 
verſed, the plaintiff upon paying of 205. coſts 
(if the plea is not argued) ſerves the defendant 
with a ſabpæna to anſwer the fame bill. Ord, 
Chan. g8. 

Excommunication in the plaintiff mult be plea: 
ded ſub pede firilli. 

If by the defendant's overſight,' neglect or de- 
fault in not attending, his plea is over-ruled; the 
court on motion, or petition in time, will order 
it to be re-argued, the defendant paying the coſts 
of over-ruling _ 

blea of the County Palatine of Cheſter allowed, 
Vide Finch 451. | 

Where a matter is pleaded that is not of record, 
and the plaintiff deſires to have the opinion of the 
court, whether allowing the matter to be true, it 
is a ſufficient bar to the ſuit, it muſt be argued ; 
and being found ſufficient, the plaintiff is to take 
iſſue, whereupon the defendant muſt make proof 
of the truth of his plea, by depoſitions, Sc. as in 
the caſe of an an wer. 

Plea of non-reſidence to a bill for tithes, allow- 
ect. And defendant needs not anſwer as to the 
quantity, quality or value of the tithes, as when 
he pleads a zuzdus, becauſe there he doth nat deny 


that nothing 1 is due. Here the plea goes in deni 
an 


27 


je. 


— 


Ok Demurrers. 
and bar of the plaintiff's whole demand. Gi. 
228. Com. Rep. 392. | | 
See forms of pleas poſtea, p. 394. 


Of demurrers. 


Demurrer is the allegation of the ae 


which admitting the matters of fact, or 


ſome of them alledged by the plaintiff in his bill, 
to be true, ſhews, that as they are ſet forth by the 
plaintiff himſelf, they are inſufficient for him to 
proceed upon, or to oblige the defendant to make 
anſwer unto; and therefore it demands the judg- 
ment of the court, whether the defendant ſhall be 
compelled to make anſwer to the plaintiff's bill, or 
to ſome certain part thereof. 

Demurrers are of various kinds. A man may 
demur for want of parties, or for want of equity 
in the bill, and for many other cauſes, as the nature 
of the caſe requires. | 

If one demurs to a bill, and that demurrer be 
ill, the defendant may ſhew a freſh cauſe of de- 


murrer at the bar ore tenus; but if that be good 


the defendant cannot have his coſts. 3 Will. Rep. 


371. 
Note; By the rules of the court every demurrer 


mall expreſs the ſeveral cauſes of demurrer, 


Cir. Lord Hardwicke, Lincoln's Im Hall, ꝙ Aug. 
1729. The Earl of Sujfolk v. Green & Monk. 
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THE bill was for diſcovery, and to perpetuate 


the teſtimony of A. who could prove the allega- 
tion, which was an uſurious contract, viz. a bond 
ot 4000 J. of Auguſt 1720. from the plaintiff's 


| father to the defendant Green, in truſt for the de- 


tendant - Monk, upon which the plaintiff's father 
(then a Commoner) had allowed 101 per cent. 
premium, and fo had received only 3600 J. N. B. 


BY 3 it 
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| Ok Demurrers. 
It did not pray relief, nor offer to pay what was 
really due. "The defendants ſeverally demurred 
and anſwered, and by their anſwer offered to ac- 
cept what was ſtated by the bill to have been re- 
ceived, &c. The bond had not been put in ſuit. 
They ſhewed two cauſes of demurrer : 
Firſt, That the diſcovery ſubjected them to a 


penal ſtatute; Secondly, That the court ought not | 


to perpetuate teſtimony to deſtroy their debt. 


Lord Hardwicke, the firſt a good cauſe þ Mr. Bick- 
of demurrer, but not the ſecond; and ] nell. 
declared the courſe of the court to be, that if one 


In this caſe the Lord good cauſe 2 from | 


cauſe was good, and the other ill, the demurrer | 


muſt be over- ruled. Therefore for the ſake of the 
precedent he could not allow the demurrer to ſtand 


2s to the firſt cauſe. But over ruled it, with a di- 


rection, that the defendants ſhould not be obliged 
to anſwer as to the ufury. Atk. Rep. 450. pl. 207, 

A defendant may demur to any part of the bill, 
fo as the demurrer be filed, before the rule to anſwer 
be out, and before he has obtained an order for 
time to anſwer ; but after ſuch order obtained to 


put in his anſwer only, he cannot demur, unleſs | 


he obtains an order for that purpoſe. 


If a demurrer be to part of the plaintiff's bill, 


and an inſufficient anſwer to the reſidue, yet the 


plaintiff cannot except until the demurrer is argued, | 


3 Will. Rep. 326. 
Note; It is uſual in your petition for time to 


-anfwer, to pray to plead, anſwer or demur, but | 


not to demur alone, and the order thereupon 18 
girawn up ſo. 


Demurrers are put in under counſel's hand, ge- 


nerally without oath. | 


If the defendant put in a demurrer, which is 


apprehended will hold good, it is the beſt way for 


the plaintiff, if he has a mind tg drop proceedings 
| 10 


Ok Demurrers. 
to move and obtain an order to diſmiſs his bill with 
coſts, to be taxed by a Maſter; which coſts being 
paid to the defendant, there is an end of the ſuit: 


But no plaintiff can diſmiſs his bill but on pay; 


ment of coſts to be taxed. But if the plaintiff has 
equity on his fide, and intends to proceed, he may 
apply to the court, either by motion or petition, 
to amend his bill on payment of twenty ſhillings 
coſts ; but this is to be done before the demurrer is 
ſet down to be argued, otherwiſe the plaintiff muſt 
pay the defendant the coſts he has been at in get- 
ting an order to ſet down the demurrer to be argu- 
ed, and twenty ſhillings beſides, before he can a- 
mend; and if argued and allowed, five pounds. 
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But in caſe the demurrer will not hold good, then 


the plaintiff may petition to ſet down the demurrer, 
and prepare briefs, Sc. ET 

If a demurrer on arguing be over-ruled, the 
defendant pays five pounds coſts to the plaintiff, 
but if it be allowed, the plaintiff pays five pounds 
to the defendant: And after that the defendant 
may give notice, and move, that the bill may be 
diſmiſſed with coſts to be taxed. 


If a defendant demur and anſwer, you cannot 


proceed on the anſwer until the demurrer has been 
argued. : 1 

A defendant may demur as to part, plead as to 
other part, and anſwer to the reſidue. 

If a demurrer is put in upon a flip or miſtake 
in the bill, the plaintiff may obtain an order, up- 
on payment of twenty ſhillings coſts, that he may 
be at liberty to amend his bill, at any time after 
the demurrer put in, and before the ſame is ſet 
down to be argued. | 

And if a defendant obſtinately inſiſts on his de- 
murrer, and refuſes to anſwer, though proſecuted 
to a ſequeſtration for that purpoſe; and where 
the court is of opinion, that ſufficient matter is 

| Bb 4 alled- 


| Ok Demurrers: | 
alledged in the bill to oblige him to anſwer, and 
for the court to proceed upon ; the court will decree 
the matter of the plaintiff's 's bill to be taken pro 
confeſſo. 

A defendant ſerved with iu to anſwer, 
may by advice of counſe] upon fight of the bil 
only put in a demurrer thereto, if there be cauſe, 
or may by like advice be enabled to put in any 
Juſt plea, which he hath in diſability of the perſon 
of the plaintiff, or to the juriſdiction of che court, 
And ſuch demurrer or ſuch plea in diſability, or 
to the juriſdiction of the court, under the hand of 
the counſel, ſhall be received and filed, although 
rhe defendant do not deliver the fame in perſon, or 
by cemmijſſion. And therefore if the defendant 
moll pray a commiſſion, and thereby return a de- 
murcer only, ſuch demurrer upon motion will be 
diſcharged ; or if he returns a plea which ſhall be 
afterwards over-ruled, the defendant ſhall Pay five 
pounds coſts. 

And note, that the defendant may return a plea 
only by a ſpecial commiſſion, but cannot return 
only a demurrer. 

If any cauſe of demurrer ſhall ariſe and be in- 
fiſted on upon debating the demurrer, more than 
is particularly alledged, yet the defendant ſhall 
pay the ordinary colts of over-ruling a demurrer, 
if thoſe cauſes which are particularly alledged be 
_ diſallowed ; although rhe bill, in reſpect of that 
particular ſo newly alledged, ſhall be diſmiſſed by 
rhe court. 

And obſerve, that proceedings | on Gemurrers are 
the lame as on pleas. = 
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d 

ee What fhall bea good cauſe of demurrer. 

r 

4 HAT things of a diſtin& nature are joined 
er in one bill againſt different defendants. Re- 


i led upon demurrer, 15 Car. 2. between Berk 
e, and Harris. Hard. 337. : | 


55 But where the defendant demurr'd, becauſe the 
M bill was brought againſt ſeveral defendants, for ſe- 
rt, vera! diſtin matters, yet the demurrer was over- 
or ruled; becauſe the plaintiff, by his bill, had char- 
of MW cd the defendant with combination, which the de- 


2h fendant had not denied by anſwer. Mich. 16866 


or between Powell and Arderne, 1 Vern. 416. 


nt Any man made a party that is not charged to 
e- claim an intereſt may demur, for he ought to be 
be examined as a witneſs ; and therefore where a bill 
be was brought againſt A. to diſcover letters, that 
ve would be evidence in a cauſe between C. and D. 

and to produce thoſe letters in evidence, A. de- 
ea murred; and the demurrer was allowed. 2 Fol. 


rn Ar. Eq. p. 78. c. 1. 2 

| Where a man demurs, for that the bill con- 
tains ſeveral matters not relating one to the other, 
and in ſome whereof thedefendant is not concern'd, 
if by anſwer the defendant doth more than barely 
deny combination and confederacy, he over-rules 
his demurrer. Trin. 1687. between Heſter and 
Weſton, 1 Vern. 463. becauſe by his further an- 
ſwer he ſeems to have waived his demurrer, and 
given the plaintiff an opportunity to reply. 

May demur to a bill which ſeeks a diſcovery of 
a thing which may cauſe a forfeiture. 24 Car. 2. 
Monnins againſt Monnins, 2 Chan. Rep. 68. 

A bill alledged a cuſtom touching Church-aſlefT- 
ments, praying an injunction to a ſuit in the eccle- 
ſaſtical court; demurred to, and allowed. 2 Vol. 
Ar. Eq. 78. c. 11. | | 
3 De- 
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Demurrer to a bill, for that an executor doth 
not alledge probate of the will, which he ought 
to do, though he needs not ſay in what court, 


1 Vill. 752. | 


Demurrer as to relief on a bill by Lord of 2 


Manor to recover a fine on admittance to a copy- | 
hold, and arrears of quit-rent ; ſuggeſting, that by 


means of unity of the poſſeſſion of theſe lands with 


others, he knew not where to diſtrain : Defendant | 
| anſwered as to the diſcovery, and demurrer to the | 


relief allowed good. 3 Will. 148. 

A huſband may demur to a bill that ſeeks a 
diſcovery of hard uſage to his wife. Mich. 1683, 
between Hinks and Nelthorpe, 1 Vern. 204. 


Where a bill chargeth defendant with profeſ. 
ſing the Romiſh religion, defendant may demur, 


becauſe he is not obliged to anſwer to that which 
will ſubject him to divers penalties. MSS. Ca. in 
Chan Wyun againſt Doughty, Mich. 8. Ann. 

It is not proper to demur to a bil} for ſcandal, 


but the bill is to be referred, and the ſcandal ex- 


punged. Yet a demurrer in this caſe was al- 
lowed. Vide 1 Fern. 107. Mich. 1682. Page and 
Neale. | 


Where a perſon by his own bil ſhews that he | 


has no right, a good cauſe of demurrer. Paſch. 
34 Car. 2. Mice and Powell, 1 Vern. 39. 

Arbitrators, if they are made parties, may de- 
mur, for there can be no decree againſt them. Trin. 
1700. Dr. Steward againſt Eaſt-India Company, 
2 Vern. 380, 

To a bill brought againſt an heir for payment 
of a bond, he may demur, unleſs it be exprelly 
alledged, that he is bound. Crof/.ug and Honor, 
1 Vern. 180. | 
A bill being exhibited to diſcover a perſonal 
eſtate and will; the defendants demurred, be- 
cauſe it appeared by the plaintiffs own ſhey- 

| Ing: 
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ing, that they were neither creditors nor legatees; 
and the demurrer was allowed. Nel. Chan. Rep. 


88. 

Bill in the Duchy Court for lands ; the defen- 
dant demurred, , becauſe the plaintiff did not ex- 
preſly aver, that the lands were within the Duchy, 
which is a circumſcribed juriſdiction, and the de- 
murrer held good. Lord Conning /by's Caſe, Modern 
Caſes in L. and E. 94. | 

A witneſs cannot demur to an interrogatory, 
though it be not pertinent to the matter in iſſue, 
Afton and Aſhton, 1 Vern. 1 65. 

If a bill is brought by a creditor or reſiduary 
legatee againſt the executors, and other reſiduary 
legatees, without ſome ſpecial reaſon, as inſolven- 
cy, colluſion, or the like, which makes it neceſſary 
for to go into equity, this bill may be demurred 
to. 2 Vol. Abr. Eg. 78. c. 10. | 

The executors of a counſellor at law bring a bill 
for 200 J. for advice and pains taken by their fa- 
ther in cauſes wherein defendant was concerned. 
Demurrer, for that *tis within the Statute of Main- 
tenance, Cc. demurrer allowed. Finch 75. 

Bill for partition of lands in Ireland. Demurrer. 
Vide Finch 242. +. 

There can be no demurrer to a ſubpæna in nature 
of a ſcire facias, for the ſubpæna is no record, nor 
any where filed. 1 Chan. Ca. 5, Neither can there 
be a demurrer to an anſwer, Vide 1 Chan, Ca. 
56. and 2 Chan. Ca. 8. cont. 

A demurrer is to the inſufficiency of the bill, 
as for that the wife ſued without her huſband, 
where relief is ſought for more than the penalty of 
a bond; ſo for a diſcovery of aſſets, where it was 


not poſitively charged aſſets came to defendant's 


hands. 1 Chan, Ca. 226. 


Where the replication contained new matter 


not in the bill, nor atiſing from the anſwer, but 
3 | known 
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known to the plaintiff at the time che bill was ex- 
hibited; defendant pleaded and demurr'd 3 and 
allowed. 1 Chan. Ca. 259. 
Huſband alone cannot demur for his wife. 


Where a bill is brought for any thing for which. | 


by the known rules and orders the plaintiff can 
have no relief, the defendant may ſhew ſuch matter 
for cauſe of demurrer. 


Nodemurrer to an anſwer ; but where an anſwer ! 


tends to draw a re-examination of a matrer (on a 
bill of revivor) already contained within the decree ; 
the court muſt be moved for an order to reſtrain an 
examination of all matters formerly exaitiihed and 
ſettled. 1 Chan. Ca. 56. | 

If plaintiff upon a demurrer put in, pay 40s. 
coſts, and diſmiſs his own bill, this is no bar to a 
new bill. Chan. Ca. 208. 

Where a demurrer to a bill of review is allowed, 
it may be inrolled, but if diſallowed, it ſhall not 
be inrolled to prevent the demurrer' 8 being re · ar- 
gued. 2 Vern. 120. 


Bill for partition of lands in Ireland : Demurrer, | 


for that the plaintiff may have relief in the court 
there, and 1s not proper here, Allowed by Finch 
242. 

Demurrer, fork that the plaintiff's equity was 
grounded on payment of 5 5. which is not ſufficient 
for a decree. Finch 253. 


Bill againſt an attorney to diſcover a deed ; de- | 


murrer for that he is an attorney at law, and ;ntruft- 
ed by his client with the deed, and ought not to 
diſcover the matters come to his knowledge as an 
attorney. The court ordered him to anſwer, whe- 
ther there was ſuch a deed, ard waere the fame is, 
and to whom delivered, and whe 1 he laſt ſaw it, 
and in whoſe cuſtody ; but 4? to diſcover the date 


or contents. Finch 259. 
Demurter 


ler 
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Demurrer as to the power of the Lord Warden of 
os Cinque Ports to grant a commiſſion of delegates, 
Finch 437. 

The Anda made oath, that he could not an- 
ſwer without ſight of evidences i in the country, and 
having time given him to put in his anſwer, a 
demurrer was put in, yet an attachment went for 
want of an anſwer againſt him. Cary's Rep. 110. 
A bill was exhibited againſt the defendant to 
have her diſcover, whether the was married ſince the 
death of her huſband ; to which ſhe demurred, and 
for cauſe of demurrer ſhewed, that ſeveral goods and 
chattels were deviſed to her by her huſband, which 
ſhe was to enjoy during her widowhood only, and 
that a diſcovery might amount to a forfeiture 
of her intereſt in them; and the court allowed the 
demurrer. 2 Chan. Rep. 68. 

The defendant did not put in his demurrer ac- 
cording to the order of court, and upon motion to 
have it entered, was denied. Osborn and Paget. 7 
Vin. Abr. 540. Pl. 3. | 
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7.8. brings a bill againſt B. his father, to recover 


divers ſums of money from B. and alſo 10,000 J. on 
a ſtale bond of above twenty years ſtanding. The 
defendant demurred as to that part of the bill that 
prayed relief on the bond, or to recover the money 
due thereon ; for that the plaintiff had a remedy for 
the ſame at law, the bond appearing to be in his 
cuſtody, and taken in his own name; and the de- 
murrer was allowed. 3 Vill. Rep. 395. 

Defendant had leave to plead, anſwer, and de- 
mur ; but not to demur alone : He demurs, and 
anſwers only by denying combination, or ſuch tri- 
ling matter; demurrer ſet aſide. 2 Vill. 286, 

Where a defendant has demurred, he may aſſign 
another cauſe of demurrer at the bar, paying coſts 
and if ſuch cauſe of demurrer is over-ruled, he 
ought to pay double coſts; but where a defendanc 

as 
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has pleaded, and there is no demurrer in court, he 
cannot demur at the bar, though he would pay 
coſts. Durdant v. Redman, 1 Vern. 78. 

[See forms of demurrers peſtea.] 


More of pleas.— And here of anſwering, plead- 
ing and demurring to the ſame bill. 


HERE there is a commiſſion to take an | 


anſwer only, the deferidant cannot put in a 
plea or demurrer. Loyd and Gunter, 1 Vern, 275, 


Where the defendant anſwers to part, and pleads | 


to all other matters not anſwered unto, the plaintiff 
cannot put in exceptions to the anſwer, till he has 
firſt argued the plea, or obtained an order, that the 


plea ſhall ſtand for an anſwer, with liberty to except | 
to the matters not pleaded unto. Darnell and Ry. 


ney, 1 Vern, 344. | 


Where a defendant has demurred, he may aflign | 


another cauſe of demurrer at the bar, paying coſts; 
and if ſuch cauſe of demurrer is over-ruled, he 
ought to pay double coſts ; but where a defendant 


has pleaded, and there is no demurrer in court, he 
cannot demur at the bar; though he would pay 


coſts. Durdant and Redman, 1 Vern. 78. 
Though a perſon may plead to one part of a bill, 


and demur to another, yet he cannot, becauſe of the 


inconſiſtency, plead and demur to one and the fame 


_ of the bill. Trin. 1728. Cotter and Layer. 


*or the plea over-rules the demurrer : and for the 
ſame reaſon he cannot demur and anſwer to the ſame 
part of the bill. 3 Vill. Rep. 80. Jones againſt 
The Earl of Strafford & al" Mich, 1730. 

Qn time given to anſwer, defendant may put 
in a plea ;' for that is an anſwer, and on oath ; but 
cannot put in a demurrer. 2 Will. Rep. 464. 

Plaintiff's commiſſioners may refuſe to execute 


commiſſion unleſs they may read the anſwer, — fix 


| - Commiſſions. 
days notice given them (or one of them) of the com- 
miſſion, which the clerk in court takes care to do in 


| the label of the dedimus. 


If a commiſſion be granted, and notice given of 
executing it, and no countermand in three or four 
days, according to the diſtance of place, and not 
executed, the court on motion will order coſts to be 
taxed. Chan. Ca. 109, 


If any of the commiſſioners die, and the parties 


think that the commiſſioners remaining are not pro- 
per alone to execute the ſame, then it will be neceſ- 
ary, if the parties cannot agree upon a commiſſioner 
to ſtand in his place, for the defendant to apply by 
petition to the Maſter of the Rolls, praying him to 
ſtrike the names, and appoint which of them 
ſhall ſtand, and at the ſame time pray for leave to 


7 


renew the commiſſion. 


A commiſſion to plead, anſiver or demur. 


GEORGE the third, by the grace of God, of 
Great Britain, France and Ireland, King, de- 
fender of the faith, and ſo forth, To greet- 
ing. Whereas A. B. complainant, hath lately ex- 
hibited his bill of complaint before us in our court 
of Chancery againſt C. D. defendant ; And where- 
as we have by our writ lately commanded the ſaid 
defendant to appear before us in our ſaid Chancery, 
at a certain day now paſt, to anſwer the ſaid bill; 
Know ye, that we have given unto you, any three 
or two of you, full power and authority, in pur- 
ſuance of the ſpecial order of our ſaid court, to take 
the anſwer of the ſaid defendant to the ſaid bill on 
his corporal oath, upon the Holy Evangeliſts ; or 
his plea on his corporal oath, to be adminiſtered by 
you, any three or two of you ; or his plea or de- 
murrer without oath, to be reſpectively made to the 
aid bill: And therefore we command you, N 
| - three 
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three or two of you, that at ſuch certain day and 
place as you ſhall think fit, you go to the ſaid de- 


fendant, if he cannot conveniently come to You, | 


and take his anſwer, plea or demurrer reſpectively, 
as aforeſaid, to the ſaid bill, the ſame being diſtin&- 
ly and plainly wrote upon parchment ; and when 


you ſhall have ſo done, you are to ſend the fame | 
cloſed up under the ſeals of you, any three or two | 
of you, unto us in our ſaid Chancery——whereſo. | 
ever it ſhall then be, together with this writ, Wit- | 
neſs ourſelf at Weſtminſter the —— day f 


in the year of our reign. 


A commiſſion to take a Quaker's anſwer. 
EORGE the third, by the grace of God, of 


” Great Britain, France and Ireland, King, de- 


fender of the faith, and ſo forth, To 


greeting. 


Whereas A. B. complainant, hath lately exhibited 
his bill of complaint before us in our court of Chan- 
cery againſt C. D. defendant; And whereas we 
have by our writ lately commanded the ſaid de- 
fendant to appear before us in our ſaid Chancery at 
a certain day now paſt, to anſwer the ſaid bill; but 
foraſmuch as the ſaid C. D. is one of the diſſenters 
commonly called Quakers, as is alledged; Know | 
ye therefore, that we have given unto you, any | 
three or two of you, full power and authority to | 


take the anſwer of the ſaid defendant to the ſaid 


bill, upon his ſolemn declaration and affirmation, to | 
be made before you, any three or two of you, ac- | 


_ «cording to the form and tenor of the ſtatute in that 


caſe made and provided: Therefore we command 


you, any three or two of you, that at ſuch certain | 


day and place as you ſhall think fit, you go to the 
faid defendant, if he cannot conveniently come to 
you, and take his anſwer to the ſaid bill, as afore- 
ſaid, the ſaid anſwer being diſtinctly and plainly 

wrote 
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wrote upon parchment : And when you ſhall have 
ſo taken them, you are to ſend the ſame cloſed up 
under the ſeals of you, any three or two of you, 
unto us in our ſaid Chancery — — —whereſoever 


ic ſhall then be, together with this writ. Witneſs, 
Se. | | | 


A commiſſion to aſſign a guardian, and to take 
the anſwer by ſuch guardian. 


GEORGE the third, by the grace of God, of 
Great Britain, France and Ireland, King, de- 
fender of the faith, and ſo forth, To greeting. 


| Whereas A. B. complainant, hath lately exhibited 


his bill of complaint before us in our court of 


Chancery againſt C. D. defendant: And whereas 


we have by our writ lately commanded the ſaid de- 
ſendant to appear before us in our ſaid Chancery at 
a certain day now paſt, to anſwer the ſaid bill; but 
foraſmuch as the ſaid C. D. is an infant under age, 
and cannot anſwer the ſaid bill, nor defend this ſuit, 
without having a guardian aſſigned in that behalf; 
Know ye therefore, that we have given unto you, 
any three or two of you, full power and authority, 
in purſuance of the ſpecial order of our ſaid court, to 
aſſign and appoint a guardian for the aforeſaid in- 
tant, and to take the anſwer of the ſaid infant by 
ſuch guardian to the faid bill : And therefore we 
command you, any three or two of you, that at 
ſuch certain day and place as you ſhall think fir, 
you go to the ſaid defendant, if he cannot conve- 
niently come to you, and aſſign and appoint a guar- 
dian for the aforeſaid infant, and take the anſwer 
of the ſaid infant by ſuch guardian, to the ſaid bill, 
on ſuch guardian's corporal oath upon the Holy 
Evangeliſts, to be adminiſtered by you, any three 
or two of you, the ſaid anſwer being diſtinctly and 
plainly wrote upon parchment ; and when you ſhall 
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defender of the faith, and ſo forth, To 
greeting. Whereas A. B. complainant, hath lately | 
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have ſo taken the faid anſwer, you are to ſend the 


ſame cloſed up under the ſeals of you, any three or 
two oe you, together with your certificate of your 
having aſſigned and appointed ſuch guardian as a- 
foreſaid, and this writ, unto us in our ſaid Chancery 


A commiſſion to aſſign a guardian, and to tale 


the infant's anſwer, and the anſwers of other | 


defendants, 
EO REG E the third, by the grace of God, 


of Great Britain, France and Ireland, King, 


——— ů ůů 


exhibited his bill of complaint before us in our 
court of Chancery againſt C. D. E. F. and G. H. 
defendants; And whereas we have by our vrit 


Jately commanded the ſaid defendants to appear | 


before us in our ſaid Chancery at a certain day 
now paſt, to anſwer to the ſaid bill; but foraſ- 
much as the ſaid C. D. is an infant under age, and 
cannot anſwer the ſaid bill, nor defend this ſuit 
without having a guardian aſſigned in that behalf; 
Know ye therefore, that we have given unto you, 


any three or two of you, full power and autho- 


rity, in purſuance of the ſpecial order of our ſaid 
court, to aſſign and appoint a guardian for the 


aforeſaid infant, and to take the anſwer of the ſaid 


infant by ſuch guardian, and the anſwer of the 
ſaid other defendants to the ſaid bill : And there- 
fore we command you, any three or two of you, 
that at ſuch certain day and place, as you ſhall 
think fir, you go to the ſaid defendants, if they 
cannot conveniently come to you, and aſſign and 
appoint a guardian for the aforeſaid infant, and 
take the anſwer of the ſaid infant by ſuch guar- 
dian, and the anſwers of the ſaid other defendants 


to the ſaid bill, on their corporal oaths _ - 
oly 


whereſoever it ſhall then be. Witneſs, Cc. 
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Holy Evangeliſts, to be adminiſtered by you, any 
three or two of you, the ſaid anſwers being di- 
ſtinctly and plainly wrote upon parchment ; and 
when you ſhall have ſo taken the ſaid anſwers, 
you are to ſend the ſame cloſed up under the ſeals 
of you, any three or two of you, together with 
your certificate of having aſſigned and appointed 
ſuch guardian as aforeſaid, and this writ unto us 


in our faid Chancery whereſoever it ſhall then 
be. Witneſs, &c. 


A commiſſion to take the infant's anſwer by his 


guardian already aſſigned him, and the anſwer 
of another defendant. 


EORGE the third, by the grace of God, 
of Great Britain, France and Ireland, King, 
defender of the faith, and ſo forth, To —— 
greeting. Whereas A. B. an infant, by his next 
friend, complainant, hath lately exhibited his bill 
of complaint before us in our court of Chancery, 
againſt C. D. Sc. defendants; And whereas we 
have by our writ lately commanded the ſaid de- 
tendants to appear before us in our ſaid Chancery 
at a certain day now paſt, to anſwer the ſaid bill; 
And whereas the ſaid C. D. hath a guardian already 
aſſigned him —— Know ye therefore, that we 
have given unto you, any three or two of you, full 
power and authority to take the anſwer of the ſaid 
defendant C. D. an infant, by his guardian already 
aſſigned him, and the anſwer of the ſaid other de- 
fendant, to the ſaid bill; and therefore we command 
you, any three or two of you, that at ſuch certain 
day and place, as you ſhall think fit, you go to the 
laid defendants, if they cannot conveniently come 
to you, and take the anſwer of the ſaid defendant, 
the infant, by his guardian already aſſigned, and the 
anſwer of the other deſendant to the ſaid bill, on 
C--C-2 their 


Commilſiong. 


their corporal oaths upon the Holy Evangeliſts, to 
be adminiſtred by you, any three or two of you; 
the ſaid anſwers being diſtinctly and plainly wrote 
upon parchment; and when you ſhall have ſo taken 
the faid anſwers, you are to fend the ſame cloſed up 
under the ſeals of you, any three or two of you, 
and this writ unto us in our ſaid: Chancery —— 
whereſoever it ſhall then be. Witneſs, Sc. 


A commiſſion to take the plea, anſwer or de- 
murrrer of infants by their guardian already 
aſſigned. 

GEORGE the third, by the grace of God, 
of Great Britain, France and Ireland, King, 

defender of the faith, and ſo forth, To ——— 


greeting. Whereas A. B. complainant, hath lately 


exhibited his bill of complaint before us in our 
court of Chancery againſt C. D. and E. F. infants, 
defendants; And whereas we have by our writ 


lately commanded the ſaid defendants to appear 


before us in our faid Chancery at a certain day now 
paſt, ro anſwer the ſaid bill; and whereas the ſaid 
C. D. and E. F. are infants, and have a guardian 
already aſſigned them; Know ye, that we have 
given unto yon, any three or two of you, full power 


and authority, in purſuance of the ſpecial order of 


our ſaid corrrt, to take the plea, anſwer or demurrer 
of the ſaid infants to the ſaid bill, by their guardian 
already aſſigned ; and therefore we command you, 
any three or two of you, that at ſuch certain days 


and places, as you ſhall think fit, you go. to the | 
ſaid defendants, if they cannot conveniently come | 


to you, and take the anſwer of the ſaid infants, by 
their guardian already aſſigned, to the ſaid bill, on 
ſuch guardian's corporal oath upon the Holy Evan- 
geliſts, or their plea on their guardian's corporal 


oaths, to be adminiſtred by you, any three or two | 


of you, upon the Holy Evangeliſts, or their plea and 
demurrer 


fit. 
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demurrer without oath to be reſpectively made to the 
faid bill; the ſaid anſwer, plea or demurrer being 
ciſtinctly and plainly wrote upon parchment: And 
when you ſhall have ſo taken them, you are to 
ſend the ſame cloſed up under the ſeals of you, any 
three or two of you, unto us in our ſaid Chancery 


——whereſoever it ſhall then be, together with this 


writ, Witneſs, Sc. ö 


A commiſſion to take the anſwer of a corpo- 
ration, 


GEORGE the third, by the grace of God, 

of Great Brilain, France and Ireland, King, 
defender of the faith, and ſo forth, To- — 
greeting. Whereas A. B. complainant, hath lately 
exhibited his bill of complaint before us in our 
court of Chancery againſt C. D. E. F. &c. de- 
fendants; And whereas we have by our writ com- 
manded the ſaid defendants to appear before us in 


our ſaid Chancery at a certain day now paſt, to 


anſwer the ſaid bill; but foraſmuch as the ſaid 


C. D. E. F. Sc. are a body corporate, and ought 
and have been accuſtumed to put in their anſwer 
by a general conſent; Know ye, that we have 
given unto you, any three or two of you, full 
power and authority to take the anſwer of the ſaid 
defendants to the ſaid bill, under the common ſeal 
of the ſaid corporation: And therefore we com- 
mand you, any three or two of you, that at ſuch 
certain day and place as you ſhall think fit, you go 
to the ſaid defendants, if they cannot conveniently 
come to you, and take their anſwer to the ſaid bill 
under their common ſeal ; the ſaid anſwer being 
diſtinctly and plainly wrote upon parchment : And 
when you ſhall have ſo taken it, you are to ſend the 
ſame cloſed up under the ſeals of you, any three or 
two of you, unto us in our ſaid Chancery — 
wherzſoever it ſhall then be, together with this writ. 
Witneſs, Sc. 
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A commiſſion to take the anſwer of a cor- 
' poration, and the anſwer of other defen- 
dants. 


E ORG E the third, by the grace of God, 

of Great Britain, France and Ireland, King, 
defender of the faith, and ſo forth, To 
greeting. Whereas A. B. complainant, hath lately 
exhibited his bill of complaint before us in our 
court of Chancery againſt C. D. E. F. &c, de- 
fendants; And whereas we have by our writ com- 
manded the ſaid defendants to appear before us in 
our ſaid Chancery at a certain day now paſt, to 
anſwer the ſaid bill; but foraſmuch as the ſaid 
C. D. Sc. are a body corporate, and ought and 
have been accuſtomed to put in their anſwer by a 


— —-—⅛ 


general conſent; Know ye, that we have given 


unto you, any three or two of you, full power 
and authority to take the anſwer of the ſaid de- 
fendants the corporation, to the ſaid bill under the 
common ſeal of the ſaid corporation, and the an- 
ſwer of the ſaid other defendants on their corporal 


oath upon the Holy Evangeliſts, to be adminiſtered 
by you, any three or two of you: And therefore 


we command you, any three or two of you, that 


at ſuch certain day and place, as you ſhall think fit, 
you go to the ſaid defendants, if they cannot con- 


veniently come to you, and take the anſwer of the 
ſaid defendants the corporation to the ſaid bill un- 
der their common ſeal, and the anſwer of the ſaid 
other defendants on their oath as aforeſaid; the ſaid 
anſwers being diſtinctly and plainly wrote upon 
parchment: And when you ſhall have ſo taken 
them, you are to ſend the ſame cloſed up under the 
ſeals of you, any three or two of you, unto us in 
our ſaid Chancery whereſoever it ſhall then be, 
together with this writ. Witneſs, &c. 

| CHAP. 


Ol Replications and Rejofnders, &c. 


CHAP. IX, 


Of replying, rejoining and joining in com- 


miſſion ; and herein of diſmiſſions before 


hearing. 


HEN a full anſwer is in, and the 
_ plaintiff intends to proceed, he may 
forthwith file a replication. 

Replications are either general or ſpecial. 


391 


1. A general replication is a reply by the plain- 


tiff to the anſwer of the defendant, and is an 


averring or inforcing of the allegations in the 


bill, and an avoiding or denying the matters in the 


anſwer. 


2. A ſpecial replication is only putting ſome part 
of the bill in iſſue, and ſo much of the defendant's 
anſwer to that part of the bill; and in that caſe 
witneſſes are to be examined only to thoſe parts, 
and not to any other part of the bill or anſwer ; bur 
a ſpecial replication very ſeldom happens; though 
in many caſes it would be for the plaintiff's benefit, 
2nd not make the pleadings ſo prolix as they gene- 
rally are. | 

A decree of diſmiſſion may be pleaded in bar to 
a new bill, though not ſigned and inrolled. Vide 1 
Vern. 310. 

The replication muſt be general, except the de- 
fendant by his anſwer offers new matter, which will. 
not be brought into iſſue by the bill and anſwer, or 
where he denies only one, or ſome few points of the 
bill, Vide Ord. Chan. 122. 

And if it be needful to prove one, or a few par- 
ticular points, the plaintiff ought to reply to thoſe 
points only, on pain of coſts ; but the court gene- 
rally orders coſts at the hearing, as they think fit. 

CCS 'The 
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The replication affirms and avers the bill to be | 


true; and it is to be ſhort, and muſt directly and 
pertinently purſue the ſubſtance of the bill, and 
confeſs and avoid, or traverſe or deny the anſwer ; 
5 it muſt by no means be a departure from the 
ill 

A defendant in his plea of a purchaſe for a va- 
Juable conſideration omits to deny notice ; if the 
plaintiff replies to it, all the defendant has to do 
is to prove his plea ; and it is not material if the 
plaintiff proves notice, for it was the plaintiff” 
own fault that he did not ſet down the plea to be 
argued, in which caſe it would have been over-ruled. 
3 Will. Rep. 94. 
A plaintiff having put matters in his replication, 
which were not contained in the bill, and which the 
plainiiff Knew of at the exhibiting the bill ; the de- 
fendant pleaded and demurred to the replication, 
which the court allowed of. 1 Chan. Rep. 259. 


When the defendant doth demur, or diſclaim | 


only to a bill, the plaintiff cannot reply. 
Where there is a plea and anſwer to the ſame bill, 


and the plaintiff replics to the plea only, it will be 


jrregular; for the replication muſt be to the anſwer 
as Wel as to the plea, The cauſe put off for that 
irregularity. Nichol and Wiſeman, 2 Vern. 46. 

I after a plea or demurrer to a ſpecial replica- 
on allowed, the plaintiff may be admitted to put 
general replication. 9. & vide 1 Fern. 351. 


wire it was urged by counſel that he may; but the | 


court refuſed to give any opinion. 


The plaintiff ſet down his cauſe to be heard on 


bill and anſwer, and had a decree againſt the de- 
fendant by default; and when the defendant came 
to ſhew cauſe againſt the decree, it was altered in 


his favour ; the plaintiff petitioned to rehear the | 


cauſe, and at the rehearing prayed leave to reply 
to the defendant” s anſwer, and had It, paying = 
Mich. 


bel ous hung Foes 
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e Mich. 1669. Lord Donnegall and Warr. Eg. Caf, 
d Abr. 43. 
d In many caſes, though the cauſe require no wit- 
neſſes to be examined, yet it may be neceſſary for 
0 the plaintiff to reply, whereby the defendant will 
be put upon proof of his anſwer, and the plaintiff 


4 admitted to prove the matters of his bill: But if 

e dhe plaintiff reply to an anſwer, and without rejoin- 

o der or rules brings the cauſe to a hearing, the an- 

1» WM fuer ſhall be taken wholly true, as if there had been 

% no replication ; for the opportunity which the de- 

>> WM fendant had of proving his anſwer is taken from 

d. him. 2 Chan. 21. 

_ And if the /ubpzna to rejoin be not ſerved, &c. 

n, MY though it be ſued out, the cauſe may be heard on 

he bill and anſwer. 7d. ib. 1 

„ If plaintiff replies to the defendant's anſwer, but | 

n, never ſerves him with a ſubpæna to rejoin, he may 
YM 7<oin gratis, in order to prove his anſwer, though 

m the plaintiff cannot force him to rejoin without a I 
= /ubpzna. Moſeley 123. Pl. 77. Anon. | i 

I, | Where witneſſes have been examined, and no re- i 

be plication, the court at the hearing, or even after a 

er cdccree, will order a replication to be filed, nunc pro 

at WM 747. A cauſe is at iſſue by the replication, and 1 
AY = rejoinder is never actually filed. Moſeley 296. q 

a- | It is now the courſe of the court, that the plaintiff | 

ut be allowed to the end of the third Term after coming 

51. in of the defendant's anſwer to file his replication, 

he excluſive of the Term the anſwer is filed in. 
| Replications need not be ſigned by counſel. 

on The clerk in court's fee for filing a replication is 

de- 5s. 10 d. including ſtamps. | 

me It is the common practice for the plaintiff (after 

in ne has ceaſed proſecution for three Terms after re- 

che W plication filed, and the defendant moves to diſmiſs 

ply the bill) to pray leave of the court to withdraw his 

{ts. replication and amend his bill, by which means the 


<, 4 {uit 
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ſuit is retained, to the great vexation and delay of 
the defendant (as the Lord Chancellor was pleaſed 
to declare lately) ſo that we may perhaps ſee ſome 
alteration in this point of practice, his Lordſhip 
having refuſed to retain the plaintiff's bill upon 
thoſe terms. | | | 

If a plaintiff obtains an order to amend his bill, 
which he does not do in a reaſonable time, yet this 
ſhall not be ſuch a proceeding as to keep his bill on 
foot, and hinder its being diſmiſſed for want of 
proſecution. ”- 

Note; If a bill be diſmiſſed for want of a repli- 
cation, or other proceeding, yet the court on ap- 
plication, often orders that the bill be retained on 
payment of coſts out of purſe 3 in which caſe the 
defendant may apply to have ſuch order diſcharged, 
eſpecially if the plaintiff has been guilty of delay. 
But after joining in commiſſion (yea, before the 

names are ſtruck) the defendant hath no method 
left to get rid of his cauſe, but by obtaining a com- 
miſſion ex parte, and after the depoſitions are return- 
ed, to get a rule entered to paſs publication, and 
the cauſe ſet down and heard at his own requeſt, 
And when your witneſſes live in town, or within 
ten miles thereof, a rule muſt be entered to produce MI *© 
witneſſes, and interrogatories muſt be exhibited in | 
the examiner's office for examination of witneſſes WM * 
there. | 

On diſmiſſing a bill before replication, it is not MI ' 
neceſſary to ſerve a notice of motion; but it is 
uſual only for the clerk in court to leave a note at 
the feat of the adverſe clerk with himſelf, or his 
clerk or agent there, that he will diſmiſs the bill for 
want of proſecution, and fo get the Six-clerk's cer- 
tificate, on which the motion is grounded, and 
moved of courſe without any affidavit. - 

After a replication put in, if the plaintiff ceaſes 
all manner of proſecution for three Terms —— 

| ene 
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the bill may, upon the Six clerk's certificate, and 
iving notice of motion and an affidavit thereof 
filed, (if not defended by the plaintiff*s counſel) 
be diſmiſs'd. _ | | 
And obſerve, that a plaintiff may, and often 
does, diſmiſs his own bill with coſts to be taxed, 
after appearance, with full colt to be taxed, by the 
ſtatute for amendment of the laws. 
If a bill be preferred for a matter or Sum“ be- The 
neath the dignity of the court, it may be diſmiſſed 2 will 
as well upon motion as demurrer. Com. Rep. 7 1 5. cognizance 


| of a ſum 

pl. 27 8. Moſeley 3 56. originally 
below the 

dignity of it, tho* by the neglect or miſmanagement of the party it had amounted to a 


proper ſum, Meſeley. 47. pl. 31. 


Note; If a bill is exhibited in any perſon's name 
without his privity, the court, upon ſhewing it, 
will diſmiſs the bill, at leaft as to him, if there be 
more plaintiffs; and to that end he may either 
come into court and diſclaim the ſuit, or give 
power to counſel in writing to move that it may be 
diſmiſſed, and it will be diſmiſſed, with coſts againit 
the perſons that exhibited the bill. | 

The warrant of the counſel, after it is read, is 
taken and kept by the regiſter. 

So if the bill be exhibited in the wife's name 
againſt the huſband, upon affidavit that ſhe knows 
nothing of it, nor confented to it, it may be diſ— 
miſſed on motion. 

In caſe of a diſmiſſion for want of proſecution 
(and not on the merits of the cauſe) on motion 
and excuſe of the delay, and paying coſts out of 
purſe, or to be taxed, of the diſmiſſion of the 
plaintiff*s bill, by ſpecial order it may be retained, 
or he may have leave given to exhibit a new bill; 
the doing of which is merely at the diſcretion of 
the court: Bur in this cafe he ought to proceed with 
effect in his cauſe, in which if he fails, it will come 

a 
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a ſecond time to be diſmiſſed for want of proſecu. 
tion, with coſts to be taxed by a maſter. 
But tho? this proceeding of diſmiſſing bills for 

want of proſecution, with coſts, is laid down as | 
an eſtabliſhed rule of the court, yet caſes may be 
found where it will not hold good: As for exam- 
ple; where a bill is filed againſt ſeveral defendants, 
it often falls out that one defendant anſwers in due | 
time, when at the ſame time another defendant is 
proſecuted for want of an anſwer, and the plaintiff | 
cannot proceed in his cauſe until all the anſwers are 
in; therefore whenever this caſe happens, and where 
it appears to the court, that the plaintiff is going | 
on with his ſuit, and proſecuting for want of an 
anſwer, it has always been allowed as a good cauſe | 
to diſcharge the order of one ſingle defendant, un- 
der pretence of diſmiſſing the bill for want of } 
proſecution. 
Note; A plaintiff here may either make a gene- 
ral election to proceed here or at law, or a ſpecial |} 
election, as to proceed for part here, and the other 
part at law; but the court will judge of the rea- 
ſonableneſs of that ſpecial election. Gilb. Rep. in 


Eq. 183. | 
A diſmiſſion upon an election to proceed at law is MI d 
not peremptory, but the plaintiff may, after he has n 


failed at law, bring a new bill. 2 Vern. Ca. 24. | 
Counteſs of Plymouth and Bladen. 
Where the plaintiff ſues both at law and in 
equity for the ſame thing, he will be put to make | 7 
his election in which court he will proceed, but 


he needs not make ſuch election till the defendant (: 

has anſwered. 3 Will. Rep. go. Jones v. Earl of 

Strafford. 1 
An order for plaintiff to make his election, was p 


diſcharged on motion, becauſe defendant had plead- 

ed the ſtatute of limitation, and the plea had not i 

been argued. Moſeley 210. pl. 119. 1 
8 he 
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The order for making an election, recites only 
that the plaintiff proſecutes the defendant at law 


and in equity for one and the ſame matter, ſo that. 
the defendant is doubly vexed ; wherefore it pro- 
vides that the plaintiff, his clerk in court and at- 


torney at law having notice of the order, within 


eight days after ſuch notice make his election in 


which court he will proceed, and if he elects to 
proceed in this court, (the Chancery) then the pro- 
ceedings at law are by that order to be ſtayed 
by injunction. But if the plaintiff ſhall ele& to 
roceed at law, or in default of ſuch election by 
the time aforeſaid, his bill is to be diſmiſſed with 
colts. | 
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And note; If one makes a ſpecial election toPlantif is 


not bound te 


proceed at law as to part, and in equity as to other make his 
part; with regard to what the plaintiff in equity election till 
defendant 


elets to proceed at law, his bill ought to be diſ- bath an- 
miſſed with coſts. By Sir Joſeph Fekyt, Maſter of ſwered. x 


the Rolls, Mich. 1723, Anonymous, 3 Will. Rep, 
0. 
: Quære, Whether after a plea and demurrer to 
a ſpecial replication, the plaintiff may be admitted 
to put in a general replication ? Vide 1 Vern. 351. 

Thus much may in this place ſuffice rouching 
dimiſſions; concerning which I propoſe to treat 
more particularly hereafter. 


A replication. 


The replication of A. B. complainant, to the ſeveral 
anſwer of C. D. defendant. 


HIS repliant, ſaving unto himſelf all and all 
manner of advantages of exception to the 
manifold inſufficiencies of the ſaid anſwer, for re- 
plication thereunto faith, That he will aver and 
prove his ſaid bill to be true, certain and ſufficient 
in the law to be anſwered unto; and that the ſaid 
anſwer 
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anſwer of the defendant is uncertain, untrue and 
inſufficient to be replied unto by this repliant; 
without that, that any other matter or thing what- 
ſoever in the faid anſwer contained, material or 
effectual in the law to be replied unto, and herein 


not replied unto, confeſſed and avoided, traverſed 


or denied, is true; all which matters and things 
this repliant is, and will be ready to aver and prove, 


as this honourable court ſhall award : And humbly | 
prays, as in and by his ſaid bill he hath already | 


prayed. 


0 The replication being ingroſs'd on parchment with | 


double 12 d. ſtamps, is to be marked near the top 
thereof with the day of the month and year when 


filed, and to be ſubſcribed. near the bottom on the 


left fide, with the ſurname of the clerk in court 


who files it, and alſo the Term in which the bill | 


was filed, with the ſurname of the defendant's Six- 
clerk. This done, the clerk in court enters it in 
his cauſe-book, and then files it with his Six-clerk, 


acquainting the defendant's clerk in court by a ſhort | 


note in writing that he has ſo done. 


Thus much for replying ;z proceed we now to 


rejoining, and joining in commiſſion. 


 Rejorning. 


ND here we may obſerve, That where the | 
| plaintiff files his replication in Term, he | 
may fue out a ſubpæna againſt the defendant to | 


rejoin, returnable at a certain day in Term-time, 


and may, if he pleaſes, ſerve the defendant there- | 


with : But this rarely happens, unleſs where the de- 
fendant lives in town, and may be eaſily ſerved; 
for it is moſt uſual to apply by motion or petition, 
that a ſubpæna to rejoin, returnable immediate, may 


be iſſued againſt the defendant, and that ſervice | 
ns thereof 


ORG oe ot aero tl 
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thereof on the defendant's clerk in court may be 
deemed good ſervice of the defendant ; which is 
of courſe : Arid to this is alſo added (in a country 
cauſe) that the plaintiff may be at liberty to take 
out a commiſſion for examination of witneſſes, and 
that the defendant may join and ſtrike commiſſion- 
ers names in four days after notice thereof to his 


clerk in court, or in default thereof, that the plain- 


tiff may have a commiſſion to examine witneſſes, 
directed to his own commiſſioners; which is alſo 
granted of courſe. 

And here it may not be amiſs to obſerve, that 
there can be no order granted to paſs publication, 
or for ſetting down the cauſe to be heard, without 
giving a notice of motion and obtaining an order 
for that purpoſe: But now the court ſeldom, un- 
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leſs in extraordinary caſes, grants an order to paſs 


publication, or ſet down the cauſe to be heard; but 
the uſual method now is to paſs publication by rules, 
and after publication ſo paſſed, the plaintiff may of 
courſe ſet down the cauſe the ſucceeding Term after 
publication paſſes. | 

When the plaintiff intends to go to commiſſion 
to examine witneſſes, he muſt ſerve the defendant 
with a ſubpœna to rejoin, or get an order to ſerve 
his clerk in court with a ſubpæna to rejoin, return- 
able immediate (except the defendant will rejoin 
gratis) before he can have his commiſſion ; and on 
the return thereof, the plaintiff may (by an order 
for that purpoſe) oblige the defendant to join and 
ſtrike commiſſioners names, or in default thereof, 
take out a commiſſion for examination of witneſſes 
ex parle. 


Joining in commiſſion. 
HE party's clerk in court intitled to the 
commiſſion, applies to the clerk of the other 
lide to join in commiſſion, which is done in manner 
follow- 


4 
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following, viz. Firſt, he who has the carriage 
of the commiſſion, names a commiſſioner, then 
the other does ſo alſo, and fo alternately, till each 


of them has named four, which they enter in their | 


commiſſion- books; and after each hath conſulteg 


his client, he ſtrikes out two of the four names in 


this manner ; firſt, he that hath the carriage of the 
commiſſion ſtrikes out one of thoſe that were named 
by the other party, and then the other ſtrikes out 


one of thoſe that were named by him, and ſo each 


of them ſtrikes out one more ; which being done, 

the four remaining are the commiſſioners, 

Blut if a defendant joins in a commiſſion, and af- 
terwards refules to ſtrike commiſſioners names, the 
court, on petition, will ſtrike out ſuch two of them 
as they pleaſe ; the plaintiff*s clerk in court being 
at liberty, notwithſtanding the defendant's clerk in 
court refuſes to ſtrike plaintiff's commiſſioners 
names, to ſtrike out which two of the defendant's 
commiſſioners names he ſhall think fit; and the 
commiſſion ſhall go to ſuch of the four commiſſion- 
ers as are left ſtanding. 

Commiſſioners ought to be indifferent perſons, 
And after names are ſtruck, and one of the par- 
ties find that the adverſe party's commiſſioners, 
or one of them, is of kin, or counſel, or ſolicitor 
for the party, he may by motion or petition com- 
plain thereof to the court, who will order ſuch 
party to name two other indifferent commiſſioners 
inſtead of that commiſſioner ſo complained againſt, 
and the other ſide to ſtrike out one of thoſe two fo 
named. | 

N. B. As to the forms of rejoinders, and allo 
ſurrejoinders, and rebutters, or ad-ſurrejoinders, 
treated of by ſeveral modern authors, they are 
all of them now quite diſuſed z therefore I ſhall 
ſay no more about them. 


When 


— 
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When witneſſes are examined in the examiners 

office, the plaintiff, after he has examined one or 
more of his witneſſes, as before, may enter a rule 

in the houſe- book to produce witneſſes, and give 
che defendant's clerk notice thereof, and at the 
fame time mult leave a note with the entring re- 
giſter, as follows; 


* 


23d Oct. 1 744. 

A. B. plaintiff, 

C. D. defendant. F A day is given to the defendant 
| | lo produce witneſſes. 


E. F. clerk for the plaintiff, 


Seven or eight days after giving which rule, 
you may enter in like manner another rule for 
paſſing publication, and give notice thereof as be- 
fore, and leave a note with the entring regiſter, 
as follows; | | 


1ft Nov. 1744. 


A. B. plaintiff, . | 
C. D. defendant. 3 A day is given to the defendant 
to ſhew cauſe why publica- 
tion ſhould not paſs. 


8 E. F. clerk for the plaintiff, 
h . | | 
5 But if the plaintiff takes out a commiſſion for 


+ examination of witneſſes in the country, and if the 
{ defendant does not join therein, (i. e) by naming 
commiſſioners on his part, or if he does join in ſuch 
ſo N commiſſion, but examines no witneſſes, then the 
-s, plaintiff's clerk ought, upon the return of ſuch 
ire commiſſion, to give two like rules, as before. 
all Y But if both ſides examine witneſſes by ſuch 
commiſſion, then upon the return of ſuch com- 
niſſion the plaintiff need give only one rule, 
ena} Vor. I. D d as 
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as before, for paſſing publication, which is as 
follows ; | | | 

| 22d Nov. 1744. 

A. B. plaintiff, L | HS 

C. D. defendant. & A day is given to the defendant 

to ſhew cauſe why publica- 
tion ſhould not paſs upon a 
Joint commiſſion. 


E. F. clerk for the plaintiff. 


Note; Each of the rules as above, in ſtriftneſs | 
paſſes that day ſeven-night after the reſpective dates 
of ſuch rules ; and after the expiration of the rule | 
given for paſſing publication, no witneſs can be 
examined on either ſide, unleſs an order be obtain- 
ed for enlarging publication before ſuch rule expires, 8 
or the plaintiff and defendant's clerks agree to en- 
large publication by conſent. 
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[See Subpoena.] 
d 3 Amendment 


The TABLE. 


Amendment of bill, how to move Page 38 
where coſts ſhall be paid, 150 even after 

bringing to hearing 39 
when and how a defendant may be truck 
out of the bill. DL 
of anſwers 922 
where defendant has examined, cannot a- 
mend —. 137 

ſ See Bill amended.) 
Anſwer, how to be drawn, Sc. 326 
when and how to apply for time. (See 
Petitions.) 

of petitions in general _ 76 
where a defendant is in contempt 327 
where he may have a dedimus 328 
how to be granted ibid. 
not where defendant has been in contempt 
without good cauſe 329 
how returnable 5 ibid. 
commiſſioners ibid. 
no ſecond commiſſion without ſpecial 1 1 
ibid. 
| how to proceed i in naming and ftriking 
commiſſioners ibid. 
petition for a dedimus — + 
the form | 331 
before whom to be taken in town and coun- 
try 332 
notice of execution of commiſſion ibid. 
F how taken by commiſſioners ibid. 
. the oath 333 
9 defendant to ſign anſwer ibid. 
how taken if defendant a peer ibid. 
of a corporation ibid. 
of a quaker ibid. 
to be annexed to the commiſſion ibid. 
the caption i hid. 
the return ibid. 
1 


De TABLE. 


Anſwer how made up | 334 

how returned ibid. 

how filed | 335 

the contents zbid. 

where a defendant denies a fact 336 

where a bill prays deeds to be ſet forth in 

bec verba | 0 . ibid. 

where anſwer may be amended without no- 

tice, and where not | 327 

amending anſwers diſcretionary in court :b:d. 

where relative anſwer ſufficient ibid. 

where to a thing in demand 338 

by executors _ | 1bid. 

where defendant tied down by his anſwer 

410 ibid. 

purchaſer not bound by an improvident an- 

ſwer ibid. 

x defendant may charge and diſcharge him- 
ſelf 95 ibid. 

anſwer good though general traverſe o- 

mitted ibid. 

ſtatute of limitations inſiſted on by anſwer 

as good as if pleaded ibid. 


how if anſwer reported ſcandalous only 339 
after anſwer cannot refer for ſcandal ibid. 


Dd4 


— anſwer. over- rules plea ibid. 
—-—— where bill brought againſt three for joint 
demands zbid. 
no decree againſt an anſwer upon proof of 
one witneſs \ t#hid, 
defendant to pay 100l. for a ſcandalous an- 
{wer zbid. 
anſwer evidence at law | ibid. a 
how if defendant in contempt 340 j 
defendant diſcharged of ſums under 40 5. [| 
on his own oath zbid, Wu 
not amended after iſſue joined ibid. | 
a Jew, how ſworn  t#bid, | 


Anſwer 


The TABLE. 


Anſwer of wife, not to prejudice the huſband 


Page 340 

executor muſt admit aſſets or ſet forth par- 

ticulars | ibid, 
defendants bound by anocher defendant's 

anſwer bid. 

[Vide Conmiſ 11M | 

Arens, in what time 322 
what to be done after | 4:1, bid. 

——— either voluntary or compulſory 325 
——— where, and how _—_— with the regiſter 
(FF ibid. 
— irregular appearance will ſalve error in the 
proceſs, and the contrary _ 326 
Attachment for want of appearance, how ſued out 
292 

——— the form 294 
——— how to have it returnable immediate 295 
wal the nature of an attachment 292 
— how to be directed into the cinque ports, 
Ec. 293 
into Lancaſhire ibid. 
—— into Cheſhire , 294 
— into Durham | ibid. 
— i to the warden of the Fleet ibid. 
s to the King's Bench ibid. 
how made out for coſts 295 
——— how to oblige the ſheriff to make a return 
ibid. 

-——— where to move for a meſſenger on a. cepi 
corpus returned | 295 
——— entering attachment and note 296 
———- defendant taken to give bond, or enter ap- 
pearance with the regiſter ibid. 
— how to be diſcharged 297 
with proclamation ibid, 


j See Proclamations, Contempt and Diſtringas.]. 
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B 
ILL in equity, its nature Page 40 
B — how to be drawn - - 
———— if ſcandalous to pay coſts 42 
——— lies to perpetuate teſtimony of witneſſes 41 
jr ſolicitors fees ibid. 
by African company 42 


where a bill ſets forth particular 
tion, anſwer muſt be particular 


for what brought ibid. 
——— how to be ingroſſed and filed ibid. 
= amended bill 248 
——— ſupplemental bills 250 
of diſcovery of peace 255 
Quia times 256 
Bill, a Croſs bill. 252 
Bill, a bill of interpleader 257 


affidavit of no e—_—_— to be annexed 2 2; 
of interpleader dies, 


— 


ſuit does not abate 259 
Bill, Certiorari bills 15 ibid. 
Bill to perpetuate, &c. 261 
Bills of revivor 262 
of filing bills and ſuing out _— 278 
Bills of review 273 
original bills 276 
C 

CERTIORARYL, what | 208 
—— where granted ibid. 
——— the form and return ibid. 
Certificates, and reading on this head 159 
— for not putting in an examination 163 
the form ibid. 
——— of the ſix-clerks, of no proceedings after 
anſwer | 164 


Certificates, 


The T AB L E. 


Certificates, of no proceedings after replication Page 


164 
of pleadings being filed, in order to he 
down a cauſe ibid. 
—— on bill an anſwer 16; z 
Chancery, its — juriſdiction and power 
— * 
—— its n in foreign parts 13 


— = how far the court of Chancery interferes with 
the juriſdiction of the court of equity in the Ex- 
cheguer 14 
—— its juriſdiction in matters cognizable in infe- 
Tior courts, as the eccleſiaſtical courts, univerſity 


courts, the county palatine of Cheſter, &c. 14 


Chancellor, what relates to his office {14 to 18 
Clerks of the petty bag 28 
Clerk of the chapel of the Rolls, his office. 29 Af 
Clerk's omiſſion ſupplied by a decree 4t | 
caption on an anſwer 7 5 3 

| - Ugg of rebellion, the form of the writ 289 
— docket thereon 290 
— how to be returned | ibid, 


| 305 
——— wife taken diſcharged with coſts _ 306 
—=—— commiſſioners power ibid. 

- only may bail 14. 
——— to pay coſts on being bailed itid. | 
Commiſſion [the form of a] to plead, anſwer, or de- 
mur 383 

——— to take a Quaker's anſwer 384 
— — to aſſign a guardian and take the ee | 
anſwer 385 | 
— — and take the anſwer of the infant and the 

other defendant 386 


——=— to take an infant's anſwer by guardian 38 7 
——— to take the plea, anſwer or demurrer of in- 
fants by guardian 388 


Commiſſion 


— how to proceed againſt commiſſioners refu- | 
"Bog to make a return of a Commiſſion of rebellion | 


The TAB L E. 


Commiſſion the anſwer of a corporation 389 
for the like with the anſwer of other de- 
fendants 390 
— how if parties cannot agree about ſtriking 
commiſſioners names 86 
commiſſion to examine how obtained, &c. 
| 3 
— commiſſioners ought to be indifferent — 
ſons 400 
Contempt, how to proceed againſt an abſconding de- 
fendant 47 
——— how againſt a defendant for not appeating 
= or anſwering 45 
| where a defendant puts in an inſufficient an- 
| ſwer, proceſs need not begin de novo 46 
————- where in contempt to a ſerjeant at arms 317 
— bill taken pro confeſſo — 
= will not affect lands in Ireland 49 
; 
) | 
7 
| 
. 
# | 
5 | 
6 
61 
1. 
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3 
4 

8 | 
5 5 
18 
6 
7 
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8 } 
mn | 


contempt general, i. e. for beating, &c, 
ſcandalous words againſt the court, arreſting 


ſuitors, Cc. 314 
proceſs of contempt to be directed into the 
county where defendant lives 15 
proceſs irregular, party to be diſcharged, 

with full coſts 316 
contempt diſcharged on payment of coſts 
and filing plea ibid. 
if proſecuted after ibid. 


| | Interrogatories not exhibited in eight days 
after notice, and no reference in a month, party 
diſcharged with coſts . | 317 
if interrogatories are exhibited, and he de- 

parts without leave, to ſtand committed ibid. 
if found in contempt, to clear and pay 


coſts ibid. 
and tho? cleared, ſhall have no coſts ibid. 

for breach of orders committed ibid. 

| Contempt 


The T ABLE. 


Contempt, ſolicitor committed for obtaining an or- 
der unduly Page 326 
See Attachment, Proclamation, Serj eant at arms, 

Sequeſtration, Diſtringas and Privilege; and alſo 
Vol. 2. under theſe heads. 


Coſts for ſcandal in bill and anſwer 42 

Cur/itors, [of the.] 1 22 
| D. 

E CRE E how to be ſerved. (See Decree, 

7 = oa 45 

Dedimus poteſtatem. Vide Anſwers and Commiſſions, 

Demurrer, of Demurrers _ 373 

the various kinds | + oi 

if demurrer to bill ill, may ſhew freſh cauſe 

ore tenus ibid. 

a ſpecial caſe on demurrer ibid. 

when to demur | 374 


if demurrer to part and an inſufficient anſwer 
to reſidue, cannot except till demurrer argued 


| ibid, 

to be under conntil's hand, and generally 
without oath _ ibid. 
where good, plaintiff may either diſmiſs or 
amend his bill ibid. 


coſts on allowing or over-ruling demurrer 375 
on demurrer and anſwer, cannot proceed till 


demurrer argued ibid. 
may plead, anſwer and demur ibid. 
may amend after a demurrer ibid. 

if after demurrer defendant refuſes to anſwer, 
bill taken pro confeſſo ibid. 
need not be delivered in perſon or by com- 
miſſion 376 
may not return a demurrer only, but may a 
plea on ſpecial commiſſion. ibid. 


to pay ordinary coſts, if upon debating ſhall 
inſiſt upon any thing more than is alledged 7614. 
I Demurrer, 


BH 5 


Demurrer, proceedings, the as | as on | pleas 


Page 376 

what good cauſe of demurrer 377 
demurring, pleading and anſwering 382 
Diſclaimer, what 341 
D:fmiſſion, what time to reply 391 
an order to amend will not keep bill on foot 

394 


where after diſmiſſion for want of a replication, 
bill may be retained on payment of coſts ibid. 
how to diſmiſs before replication ibid. 
how after ibid. 
may diſmiſs his own bill 395 
dill brought without privity diſmiſſed ibid. 
—not diſmiſſed on merits, on payment of coſts 


Re retain, or bring a new one ibid. 

one defendant cannot diſmiſs, if plaintiff pro- 

ceeding for the anſwer of another ibid. 

Diſmiſſion, where it is not peremptory upon an 

election 396 

where plaintiff ſues both at law and in this 

court ibid. 
See Certiſicate, and Vol. * 

Diſtringas, againſt whom 297 

the form ibid. 

entring and proceeding thereon 298 

if there is a demurrer to part of the anſwer 

| E 343 


XAMINERS their duty and oath 26 
of examination of witneſſes 1 in town and 


country | | 401 
[See Witneſs.) 

Exceptions, what 342 

cannot except when a plea is ordered to ſtand 

for an anſwer ibid. 

if demurrer and anſwer, cannot except till de- 

murrer argued 7 343 


Exceptions, 


— 822 — * 
o Er Fc 


Exceptions, if in inſufficient in one or more points, 
may except N Page 343 
Don exceptions only to continue injunction, in 

what time plaintiff to obtain the Maſter's re- 


port ibid. 

to a Maſter's report 148 
——how to be drawn and delivered and proceed- 
ed on 1 344 
cannot except after replication 345 
 —Where before plea argued ibid. 
—ſubmitted to, to obtain a commiſſion for a fur- 
ther anſwer, and what coſts to be paid ibid. 

new commiſſion for taking ſecond anſwer only 

by order on affidavit ibid. 


cy of ſecond anſwer 346 


how to anſwer the exceptions where anſwer 
inſufficient ibid. 


— if firſt or ſecond anſwer be inſufficient, at- 


tachment Sc. goes as before | 348 
how to proceed where defendant is in con- 
tempt, and puts in an inſufficient anſwer ibid. 
where and how to the Maſter's report 349 


how to obtain coſts | Idbid. 
——-where defendant ſubmits, and puts in an in- 
ſufficient anſwer how to proceed : 350 
where may be taken to a report of lunacy or 
bankruptcy 351 
cannot add new exceptions | ibid. 
here anſwer reported not ſcandalous ib1d. 
hat allowed a good anſwer ibid. 
—— where exceptions exceed the charges in the 
bill | ibid. 
here bill or anſwer referred for ſcandal 352 
the form to an inſufficient anſwer ibid. 
the form of exceptions to a Maſter's report 149 
Executor, what 242 


Executor, 


what coſts to be paid on report of inſufficien- 


what to be paid defendant, if ſufficient 347 


Li | NY EO | 


The T ABLE. 
Executor, how they and adminiſtrators differ 
| | Page 242 
how he may charge and be charged 243 
—— two executors are plaintiffs, one excommuni- 
cated, the other may be ſevered _ ibid. 
—— obligor made executor, no extinguiſhment of 


a debt on bond | | 244 
—— where a prejudice ſhall be turned on himſelf 
| 101d. 
—— where he is reſiduary legatee ibid. 
where excluded from the ſurplus, and where 
not os ibid. 
liable on placing out money ibid. 
Evidence of examining witneſſes 401, 402 
Equity, what perſons are favoured in equity 217 

F. 
F E ME Coverts [of! 236 70 240 
: | 8. | 

FAUARDIAN, what 231 
his intereſt | ibid. 


outlawry or excommunication cannot be. 


pleaded in diſability of a guardian 232 
how appointed ibid. 
how removed ibid. 
his office and duty 5 233 
may diſcharge incumbrances ibid. 
in what caſes he ſhall be charged ibid. 

ABE 48S Corpus, how obtained 414 

3 in what caſes uſed 215 

ho directed 214 
— how ſerved, and the puniſhment on non- obe- 
dience ibid. 


1 Habeas 
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We TABLE. 

Habeas Corpus, where for a priſoner in the country 
| | | Page 21 

bow to proceed againſt a priſoner 3 


over to the Fleet after a decree ibid. 
—— how againſt a priſoner in execution ibid. 
the form 8 216 
Hearing upon bill and anſwer 44, 364 to 367 
Heir, what | 240 
how favoured in this court ibid. to 242 


Homine replegiando, what, and how obtained 213 | 
— where granted for an infant ſent abroad ibid. 
—where with regard to huſband and wife ibid. 


I. 
DEO, what. See Lunatick 228 
Impertinence in a bill or anſwer 42 
Infants. 217 20 227 
—— how to ſue and defend ibid. 
——how to proceed againſt him on an attach- 
ment | ibid. 
who may ſue as his proc hein amy 219 
—in what caſes, and when, an infant is inti- 
tled to an account, and againſt whom 221 


" cannot be forecloſed without a day after he 
comes of age | ibid. 
 ———in what caſe a decree may be had againſt 


him without a day given 222 
——anſwer put in by guardian not concluſive to 
the infant when he comes of age ibid. 
ſhall not ſuffer by the neglect of truſtees 

223 

may have maintenance ſettled 224 

how bound here, and leſs favoured than at 

law 8 ibid. 
what acts of theirs are good, void or void- 

able 15 225 


. 


Injuntion, 


De TAB L E. 


Injunction, what | a Page 184 
where granted when ſued for irregularity 
I bid. 

when granted ibid. 
where againſt a perſon in poſſeſſion 185 
where to ſtay proceedings at law on a bond 

| 186 

upon what ſuggeſtion to ſtay proceedings at 

law | ibid. 
how granted to ſtay waſte 187 

how and upon what obtained 186 

how diſſolved 187 
granted upon an attachment iſſued ibid. 

for want of an anſwer 188 
where upon the merits ibid. 
where it does not ſtay proceedings in the 
ſpiritual court ibid. 
when a ſabpæna may be ſued out on an in- 
junction bill to ſtay waſte or ſuit at law ibid. 
how to diſſolve an injunction on coming in 
of an anſwer after attachment ibid, 


when granted and diffolved of courſe 189 
how to diſſolve ai, and what are good cauſes 


againſt diſſolving . ibid. 
where continued till all defendants have an- 

ſwered | = 190 
where not ibid. 

what is good cauſe to diſſolve an injunction 

for ſtaying waſte ibid. 

| when granted upon the merits, to what time 
continued, and how diſſolved ibid, 


how diſſolved upon a plea or demurrer ibid. 
where granted upon an amended bill after 


anſwer and demurrer | ibid. 

_ refuſed whilſt a plea or demurrer depend- 

ns.” | ibid, 

not granted till plea argued 191 

how obtained and continued on exceptions 

to an anſwer. | ibid. 
Vol I. 


E © Injunction, 


The TABLE. 


Tijunfion, in behalf of an infant in ventre ſa mere, 


: ' where made perpetual, and to quiet men in their 
poſſeſſions Page 192 
co prevent pulling down a caſtle, tho* diſ- 
puniſhable of waſte 193 
upon. what the court will not grant an in- 
junction ibid. 
for poſſeſſion, before hearing, how diſ- 
ſolved 194 
where pending the ſuit ibid. 
where on a bill taken pro confeſſo zbid, 
how to be ſerved ibid. 
when diſcharged for not ſerving it ibid. 
ſervice on the party or attorney 1998 
tho* irregularly obtained, to be obeyed 74:4. 
pay no colts p. by way of note. 
how to proceed where irregularly obtained 
1 | ibid. 
where after trial on a bill of peace, court 
will grant a perpetual injunction 196 a 
againſt a bond of 30 years ſtanding ibid. 0 
| how diſſolved where the cauſes abated by 
death 197 


where the court will not continue an 1n- 
junction againſt the penalty of a bond. ibid. 
on a verdict money to be depoſited before 


injunction will be granted ibid. 
to ſtays money in ſheriff's hands ibid. | 
how diſſolved on croſs bills ibid. | 
againſt leſſee for doing waſte, but not eaſily 7 
againſt mortgagee, Sc. ibid. | 
granted on proſecution for perjury ibid J 7 
on bankrupr's certificate 198 | 
for one defendant againſt 1 
| ibid. 


where bailiffs ſerving an execution for breach 

of an injunction, take away money, Sc. plain- 
tiff liable to make good ibid. 
Injunction, 
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Injinfion, will go againſt a member of parliament 
till anſwer 


Page 198 

order for injunction on a dedimus 199 
docket thereon ibid. 
order for an injunction on an attachment 
216 


docket on order for an injunction on an 
attachment 


201 
the form of an injunction | 202 
on a dedimus 203 
on an order for time ibid. 
on an inſufficient anſwer 204 
on an attachment for not anſwering ibid. 
to ſtay waſte ibid. 


ſpecial to ſtay execution till hearing 205 


ſpecial to ſtay copying, engraving, c. and 


ſelling prints purſuant to 8 Geo. II ibid. 
to deliver poſſeſſion purſuant to a decree. 207 
imerlocutory matters 52 
Joining: in commiſſion, how to be done 399 
where defendant refuſes to proceed to ſtrike 
commiſſioners names 400 
where a commiſſioner is related, or is coun- 
ſel or ſolicitor, may be ſtruck out ibid. 
L. 
ETTER of attorney to receive money report- 
ed due 157 
Lord Chancellor's letter miſſive to a nobleman to 
appear and anſwer 88 
Lunatic, what 228 
if on inquiſition a perſon i is found an ideot, 
it muſt be @ nativitate ilbia. 
how ideots and lunaticks are to ſue and an- 
ſwer | ibid. 
what right committees 8 in their lands 
229 
E e 2 Lunatick, 


1 
I A E 


The T L. 


Lumatick, to whom the cuſtody committed Page 


22 
hat eſtate the committee of a Mag 
hath 230 
where a lunatick marries ibid. 
what acts of theirs are good, void or void- 
able ibid. 
being truſtees how to convey ibid. 


{See Lunatick, Vol. 2. 
orders, Cc. where to be filed, or uſeleſs 


ibid. 

M. | 
ASTER of the Rolls, what relates to his 
office 18, 19 
Maſters in Chancery, what relates to them 20 
the form of exceptions to a Maſter's re- 
port , Jo 
Maſters extraordinary in Chancery 21, 22 
Maſter of the Subpana office 25 


Member of Parliament. Vide Privilege. 
Money, touching paying, and receiving in court 


| 181 

Morigagor may apply to the court for a reference 

without anſwering 44 
[Vide Reports and Aﬀrdavits.] 

Motion, what 136 

when notice is required | ibid. 


on whom notice of motion is to be ſerved 
1 
how notice of motion mult be ſerved where 
the end of the motion is to receive money out 


of court | ibid. 
what coſts where notice is given and not 
moved 138 
motion days ibid 
the form of notice of motion ibid. 


N. 


. E. 


N.- 
E exeat regne, what Page 209 
——Wwhere granted | 210 
————-where in caſe of a ſolicitor's bill  #þ:d. 


not to be granted without bill filed #bid. 
——— Where on going abroad to avoid a ſentence 


in the eccleſiaſtical court ibid. 
——— where granted till ſecurity given 211 
how it mult be directed ibid 
—— how marked for ſecurity ibid. 
——— how to diſcharge it ibid. 
——— how, where all equity is denied by the an- 
ſwer ibid. 
— — ſecurity not diſcharged ibid. 
——— how called formerly, and how to obtain it 
212 

— ſecurity to be given before writ An 
ibid. 

abuſe of this proceſs | ibid. 

the form of the writ ibid. 


Notices. [See Anſwer, Commiſſion, Examination 


and Motion |] 


| O. 
FFICERS, a liſt of them 14 70 30 
Orders Interlocutory, what and how obtained 
| 165 
to be pronounced in court, and how drawn 
. 166 
of courſe ibid. 
upon petition, by whom to be W 
ibid. 
regiſters miſtakes, how rectified 167 
former order to be taken notice of in ſub- 
ſequent one Ibid. 
when entred may be altered ibid. 


Ee 3 Orders 


The TABL E. 
Orders interlocutory, how to make an order i, ab- 
ſolute Page 167 
ſubmiſſion to an award made an order 163 
how to ſerve orders and bring parties into 


contempt _ | ibid. 
diſobedience to orders ibid. 
where for payment of coſts how to pro- 
ceed | 169 
Order on petition for leave for king's counſel to 
plead againſt the crown 87 
regiſter not to draw up order till affidavit 
nd 169 
where ſolicitor's conſent binds bid, 
where one is brought into court for breach 
of an order within a year, and if after ibid. 
miſtake in title of order amended ibid, 
an order to make election 170 


to ſerve ſulpæna on attorney ibid. 
the form of an order to add a defendant 


to a bill | 171 
to aſſign a guardian bid. 
to ſet down a demurrer ibid. 
to over-rule a demurrer 172 
to diſſolve an injunction 27 ibid. 
to examine into the regularity of an attach- 
ment ibid. 
to examine into the regularity of return- 

ing a proclamation 1 
for Six- clerks certificate of the due taking 
of a plea, anſwer and demurrer ibid. 
| tor a habeas corpus 174 
to refer a ſecond anſwer ibid. 
for a commiſſion to examine de bene eſſe, 
and to refer exceptions | zbid. 
to renew a commiſſion 175 
to ſtay proceedings on exception to a re- 
ort | zp1d, 
to confirm a report rift 176 


Order 


2 r ... 


Order for a ſuper/edeas upon an arreſt Page 176 


to diſmiſs for want of replication 177 

for a ſubpena duces tecum ibid. 
another ibid. 
for a ſerjeant at arms 178 

to examine viva voce ibid. 

for a /ubpena ſcire facias 179 

to ſtay proceedings on a decree = ibid. 

to ſtand committed for not performing a 

| decree DE 
for an injunction to put plaintiff in poſſeſ- 

fon according to a decree ibid. 
obrained | by contrivance ſet aſide 326 

. ſolicitor committed ibid. 

P. 
AR-FIES,. @& parties to the ſuit, and of 
proceedings in equity in general 3 to 52 
Paupers (of) 245 
[See Petitions. ] 

Petition, what, and reading thereon 76 to 80 
for defendant to accept plaintiff's bill 

nunc pro tunc 80 


in a petition for further time defendant 
muſt ſet forth what time already had, and the 


order, Sc. 81 
for further time after appearance entered 
with the regiſter ibid. 
——— to ſet down a cauſe for hearing on the 
__ reſerved 82 
— for a rehearing 83 
to enlarge time for payment of * 
01 
— to appoint a day for an abſconding defen - 
dant to appear 84 
—— tO withdraw a plea | | 85 


Ee 4 Petition, 


2 TABLE. 


Petition for a commiſſion to anſwer, Fe. after 

a ſerjeant at arms Page 85 
for licence for king's counſel to plead 
againſt the crown, with the order thereon 87 


for a ſubpoena returnable immediate? 89 
—— for proceſs of contempt returnable imme- 
diately 90 
— for the Chancellor's letter miſſive to a 
nobleman to appear I 

| Vige the letter miſſive p. 88. 
— to amend by adding a detendant ' zbid. 
to amend on payment of colts 92 


— for plaintiff to diſmiſs his own bill with 
colts 


to refer an examination to a Maſter, and 


to tax coſts ibid, 
ts be diſcharged from the ſerjeants at 
arms 8 | 94 

= for a return of writ of inquiry 95 


— for plaintiff to give ſecurity to anſwer coſts, 
he living abroad, and that defendant may have 


time to anſwer 96 
—— of a plaintiff to be admitted in forma 
Pauper 97 
for a defendant 99 
— (after an attachment) for a dedimys, and 

for time, Sc. | 100 
———=— to put in an anſwer without oath 101 
for time to anſwer 102 

— for a feme covert to anſwer alone ibid. 
— for time to anſwer and return a dedimus. 

| i 103 

—— to examine a witneſs de bene effe before iſſue 
joined 18 104 


— 


for a ſpecial commiſſion and commiſſio- 


ners names, or in default the commiſſion to iſſue 
ex parte 105 


Petition, 
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Petition, for a commiſſion to aſſign a guardian, 


and take the anſwer Page 106 
— to take an anſwer de novo, amend the cap- 
tion, and ſtay proceſs 107 
— to receive exceptions _ 108 
——— another ibid. 
——— to refer exceptions 109 
— — another | 110 
——— to renew a ſequeſtration 111 


to withdraw a replication, and amend a 
bill on payment of coſts to ſuch defendants as 
have anſwered I12 
— for a ſubpoena to rejoin, and that ſervice on 
clerk in court may be good, and to join and 


{ſtrike commiſſioners names I13 
to join and ſtrike commiſſioners names or 
commiſſion to iſſue ex parte | 114 


— to alter a commiſſioner's name, and for 
liberty to renew, and time to return commiſ- 


ſion 115 
— to examine a defendant 116 
2e to add interrogatories 117 
——— to enlarge publication 118 
— another ibid. 
— — another more ſpecial 119 


——— to enlarge publication, but not to hinder 
ſetting down cauſe, and for an original and croſs 


cauſe to come on together 120 

— to enlarge publication, and for a commiſ- 

ſion to examine, Cc. 121 
—— — to ſerve a ſubpoena to hear judgment on 
defendant's clerk in court, defendant abſcond- 
ing 122 
— to prove an exhibit viva voce 123 

—— that an anſwer in one cauſe may be made 
uſe of at the hearing of another cauſe ibid. 
that depoſitions may 124 


Petition, 
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Petition, for leave to examine witneſſes after pub. 


lication, upon the uſual affidavic Page 125 
to ſet down a cauſe for rehearing on defen- 

dant's default, Sc. ibid. 
— to ſet down a plea 126 
to ſet down exceptions to a Maſter's re- 
A 127 
to ſet down a cauſe for hearing ibid. 
——— to appoint a ſhort day for a further hearing 
on a Maſter's report 128 


——— that ſervice of an order ni, to confirm 
a4 a report, on the clerks in court may be good 


ſervice 129 
— to enter a decretal order nunc pro Func 
130 

to ſign and inroll a decree 3 nunc pro tunc 

> un. 

for an infant to convey purſuant to the 

Stat. 7. Ann. 131 
——— for a perſon come of age to enlarge time 
for ſhewing cauſe againſt a decree 133 
— to tax a ſolicitor's bill 134 
— — another upon a bill delivered 135 
Plea, what 355 
what proper, and what not ibid. 

how many kinds : 356 

may reply to a plea in bar, and defendant 

put on proof 357 
fraud muſt be denied by anſwer, not by 

plea ibid. 
Statute of limitations pleadable againſt the 
South Sea company ibid. 


ſo againſt aſſignees under a bankruptcy ibid. 
plea to the juriſdiction, or in diſability muſt 


be on oath, Sc. | ibid. 
of privilege on oath | 358 

in bar, where and where not on oath ibid. 
where to plead and anſwer 359 

| Plea, 


2 


. 
Plea, on order for time, cannot plead unleſs men- 
tioned in order . Page 359 
cannot be taken on general commiſfion to 
take an anſwer only ibid. 
after proclamation returned, no plea or de- 
murrer can be put in without leave ibid. 
where to plead and anſwer, or plead, an- 
{wer and demur . ibid. 
where the ſame benefit by anſwer as plea 
60 
where to plead pendency of a former fait, 
and how to proceed thereon ibid. 
where to reply to the plea and proceed to 
4 | ibid. 1 
how to proceed to have plea argued 361 k 
where it is not filed in time 101d. 0 
when pleas ought to be filed, and with | 
whom ibid. 4 
bol reference of a plea of former depen- Y 
dency ibid. 
c to be careful in the caption of a plea 362 
may plead to part, and anſwer to other 


iſſue 


part, and ſo plead, anſwer and demur zbid. 
cannot demur and plead to ſame part of the 
bill . -- #bid. 
what coſts on allowing plea ibid. 


what a good plea, and well pleaded 364 
pleading, anſwering and demurring to the 

ſame bill 363 
Vide more relating to this head from 363 7 373 
Privilege, how to proceed againſt a peer for his ap- 


pearance | 46 
againſt a member of parliament 47 
againſt a member in contempt ibid. 
againſt a peer 300 
what is the firſt proceſs againſt a peer or 

member — 313 


Privilege, 


Privilege, of the officers, clerks and ſuitors of this 


court | Page 301 

a writ of privilege 02 
Proceedings in general, from the bill to the execu- 
tion of the decree | 3 10 52 
Procedendo, what 209 


Proceſs of Contempt (See Attachment, Proclamation, 
Commiſſion of rebellion, Serjeant at arms, Diſtringas 
and Sequeſtration.) 


Prochein amy, what _ 231 
[See Guardian. ] 
Proclamation, the writ 288 
Publication, how to enlarge publication 44 
— of ſetting down cauſes for hearing, c. 
2 
no order to paſs without notice = 
if witneſſes examined in town, how to pats 
publication 1 ibid. 
— if in the country ibid. 
— Where rules are out 402 
| [See Petitions.] 
Purchaſers before a Maſter, See reports 147 
R. 
EC EI ER, how to proceed after an order 
obtained for appointing a receiver 154 
Reference, what, and obſervations thereon, 139 70 
| 142 
Regiſter [of the] 24 
Regiſter of affidavits, his office and duty 26 
Rejoining 398 
Replication, when to be filed | 391 
general or ſpecial ibid. 
when it muſt be general ibid. 
what parts to reply to on pain of o_ 
ibid. 
how to be drawn 392 


Replication, 


Replication, ſetting wel matters not = conlbnlts in 


the bill Page 392 
where plaintiff canhot reply ibid, 
muſt be to plea and anſwer, and not to 

plea only ibid. 
where a ſpecial one may be put in a ge- 

neral ibid. 
plaintiff allowed to reply on cauſe heard 
ibid. 

where neceſſary to reply, though no wit - 

neſſes required | 393 

'till the end of third term to reply ibid. 
need not be ſigned by counſel ibid. 
may withdraw replication and amend bill 

on defendant's moving to diſmiſs - 

the form 397 
how to be engroſſed and filed 398 
Report, what, and reading thereon, &c. 142 0 
159 
it is not uſual to confirm reports of recei- 
vers accounts 148 
the form of a report of the arrears of an 

annuity 149 
of paſſing a receiver's accounts 3 
of principal, intereſt and coſts upon a 

mortgage 155 
where a mortgagor may apply to enlarge 

time to redeem | 156 
how mortgagee to apply for an abſolute 
order to forecloſe I57 
concerning attending to receive money re- 
ported due zbid. 
letter of attorney to receive money repor- 

ted due zb1d, 
Returns of the terms 318 


Revi vor. See Bill. 
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S. 
C IND A L and impertinence, how to be ex- 


punged Page 41 
what coſts allowed thereon 42 
Serjeant at arms, his office 29 
Serjeant intitled to take up all perſons in contempt 
after commiſſion of rebellion 307 
Sequeſtration, what and how obtained 308 
the form 291 
—— commiſſioners duty ; „ 
- where to be diſcharged as to a perſon who 
defires to be examined pro intereſſe ſuo 310 
-—— where a ſuit is for lands, ſequeſtration will be 
granted ke. ibid. 
— when granted 311 
what liable 2 zbid. 

like an outlawry at common law zbid. 

land ſubject to an annuity ſequeſtered on huſ- 
band's 3 ſequeſtration diſcharged 312 


if the parties do not obey a decree, or de- 
fendant lie in priſon, &c. court will grant this 


writ | ibid. 
where eſtates lie in Ireland ; ibid. 
—— voluntary or fraudulent conveyance, no 
bar ibid. 
—— where defendant was gone abroad, having 
been arreſted on an attachment, a ſequeſtration 
was granted ibid. 


Wm » 


iſſuing as a meſne proceſs, determined 
by the death of the party, otherwiſe after a 
decree 313 
—— from what time it binds ibid. 
— ſequeſtrators anſwerable for their acts ibid. 
—— lſequeſtrators whereon meſne proceſs ibid. 
—— caution as to choice of commiſſioners 
zbid. 
Sequeſtration, 


nemme » 
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Sequeſtration, ſequeſtrators cannot ſell without leave 
of the court, and to be governed by the court 


Page 313 
firſt proceſs againſt a peer or member 313 
granted to foreign parts | 314 
— treland 151d. 
— — on oath ibid, 


where proceſs of this court will not affect 
lands in Ireland to ſequeſter them for a eon- 


tempt 49 
Six-clerks in Chancery, what relates to them 22 
——— — ſolicitor muſt ſerve order for taxing his bill 

before intitled to an attachment 293 
Subpena to anſwer, how ſued out 278 

affidavit to obtain ſubpoena returnable im- 
mediate 282 
what time defendant hath to appear 283 
how returnable and ſerved ibid. 

(Vide Afidavits. ) 

what good ſervice, and how where defen- 
dant cannot be found ibid. 
how to proceed againſt an abſconding de- 

fendant 38 

what affidavit neceſſary 326 
when to ſue out ſubpoena on injunction 

bill 178 

how and in what manner to obtain ſubpoena | 

to hear judgment. (See Certificate) 166 
Supplicavit, concerning this writ 216 

one impriſoned on this writ a year to be 

diſcharged 217 
Sworn clerks, how qualified and their duty 23 

Js 
RUSTEE 224 t0 236 


——— where truſtees obliged to convey 
tho” the ceſtui que truſs dies 23k 
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Warden of the Fleet, his office 29 


Waſte. (See Injunction) 
not punifhable at common law, yet reſtrai- 


ned in this court, and marginal notes 191 
Witneſs, how and when to be examined 44. 
examined in town and country 3094 

See Evidence and Examination. ] 
Hit of privilege, form thereof 302 
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